AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

SUBCHAPTER H—CLAUSES AND FORMS

PART 252—SOLICITATION PROVI-
SIONS AND CONTRACT
CLAUSES

Subpart 252.1—Instructions for Using
Provisions and Clauses

Sec.
252.101 Using part 252.

Subpart 252.2—Text of Provisions and
Clauses

252.201-7000 Contracting officer’s represent-
ative.

252.203-7000 Requirements Relating to Com-
pensation of Former DoD Officials.

252.203-7001 Prohibition on persons con-
victed of fraud or other defense-contract-
related felonies.

252.203-7002 Requirement to Inform Employ-
ees of Whistleblower Rights.

252.204-7000 Disclosure of Information.

252.204-7001 Commercial and Government
Entity (CAGE) code reporting.

252.204-7002 Payment for subline items not
separately priced.

252.204-7003 Control of government per-
sonnel work product.

252.204-7004 Alternate A, Central Contractor
Registration.

252.204-7005 Oral attestation of security re-
sponsibilities.

252.204-7006 Billing instructions.

252.204-7007 Alternate A, Annual Represen-
tations and Certifications.

252.204-7008 Requirements for contracts in-
volving export—-controlled items.

252.204-7009 Requirements regarding poten-
tial access to export-controlled items.

252.204-7010 Requirement for Contractor to
Notify DoD if the Contractor’s Activities
are Subject to Reporting Under the U.S.-
International Atomic Energy Agency Ad-
ditional Protocol.

252.205-7000 Provision of information to co-
operative agreement holders.

252.206-7000 Domestic source restriction.
252.208-7000 Intent to furnish precious met-
als as Government-furnished material.

252.209-7000 [Reserved]

252.209-7001 Disclosure of ownership or con-
trol by the government of a terrorist
country.

252.209-7002 Disclosure of ownership or con-
trol by a foreign government.

252.209-7003 [Reserved]

252.209-7004 Subcontracting with firms that
are owned or controlled by the govern-
ment of a terrorist country.

252.209-7005 Reserve Officer Training Corps
and military recruiting on campus.

252.209-7006 Limitations on Contractors
Acting as Lead System Integrators.

252.209-7007 Prohibited Financial Interests
for Lead System Integrators.

252.211-7000 Acquisition streamlining.

252.211-7001 Availability of Specifications,
Standards, and Data Item Descriptions
Not Listed in the Acquisition Stream-
lining and Standardization Information
System (ASSIST), and Plans, Drawings,
and Other Pertinent Documents.

252.211-7002 Availability for examination of
specifications, standards, plans, draw-
ings, data item descriptions, and other
pertinent documents.

252.211-7003 Item identification and valu-
ation.

252.211-7004 Alternate preservation, pack-
aging, and packing.

252.211-7005 Substitutions for military or
Federal specifications and standards.
252.211-7006 Radio Frequency Identification.
252.211-7007 Reporting of Government-Fur-
nished Equipment in the DoD Item

Unique Identification (IUID) Registry.

252.212-7000 Offeror representations and cer-
tifications—Commercial items.

252.212-7001 Contract terms and conditions
required to implement statutes or Execu-
tive Orders applicable to Defense acquisi-
tions of commercial items.

252.215-7000 Pricing adjustments.

252.215-7001 [Reserved]

252.215-7002 Cost estimating system require-
ments.

252.215-7003 Excessive pass-through
charges—identification of subcontract ef-
fort.

252.215-7004 Excessive pass-through charges.

252.215-70056 Evaluation Factor for Employ-
ing or Subcontracting With Members of
the Selected Reserve.

252.215-7006 Use of Employees or Individual
Subcontractors Who Are Members of the
Selected Reserve.

252.216-7000 Economic price adjustment—
basic steel, aluminum, brass, bronze, or
copper mill products.

252.216-7001 Economic price adjustment—
nonstandard steel items.

252.216-7002 Alternate A, Time-and-Mate-
rials/Labor-Hour Proposal Require-
ments—Non-Commercial Item Acquisi-
tion with Adequate Price Competition.

252.216-7003 Economic price adjustment—
wage rates or material prices controlled
by a foreign government.

252.217-7000 Exercise of option to fulfill for-
eign military sales commitments.

252.217-7001 Surge option.

252.217-7002 Offering property for exchange.

252.217-7003 Changes.

252.217-7004 Job orders and compensation.

334



Defense Acquisition Regulations System, DOD

252.217-7005
work.
252.217-7006
252.217-7007
252.217-7008
252.217-7009
252.217-7010
252.217-7011
252.217-7012
252.217-7013
252.217-7014

Inspection and manner of doing

Title.

Payments.

Bonds.

Default.

Performance.

Access to vessel.

Liability and insurance.

Guarantees.

Discharge of liens.

252.217-7015 Safety and health.

252.217-7016 Plant protection.

252.217-7017—252.217-7025 [Reserved]

252.217-7026 Identification of sources of sup-
ply.

252.217-7027 Contract definitization.

252.217-7028 Over and above work.

252.219-7000—252.219-7002 [Reserved]

252.219-7003 Small business subcontracting
plan (DoD contracts).

252.219-7004 Small business subcontracting
plan (test program).

252.219-7005—252.219-7008 [Reserved]

252.219-7009 Section 8(a) direct award.

252.219-7010 Alternate A.

252.219-7011 Notification to delay perform-
ance.

252.222-7000 Restrictions on employment of
personnel.

252.222-7001 Right of first refusal of employ-
ment—Closure of military installations.

252.222-7002 Compliance with local labor
laws (overseas).
252.222-7003 Permit from Italian

Inspectorate of Labor.

252.222-7004 Compliance with Spanish social
security laws and regulations.

252.222-7005 Prohibition on use
immigrant aliens—Guam.

252.223-7000 [Reserved]

252.223-7001 Hazard warning labels.

252.223-7002 Safety precautions for ammuni-
tion and explosives.

252.223-7003 Change in place of perform-
ance—ammunition and explosives.

252.223-7004 Drug-free work force.

252.223-7005 [Reserved]

252.223-7006 Prohibition on storage and dis-
posal of toxic and hazardous materials.

252.223-7007 Safeguarding sensitive conven-
tional arms, ammunition, and explosives.

252.225-7000 Buy American Act—Balance of
Payments Program Certificate.

252.225-7001 Buy American Act and Balance
of Payments Program.

252.225-7002 Qualifying country sources as
subcontractors.

252.225-7003 Report of intended performance
outside the United States and Canada—
Submission with offer.

252.225-7004 Reporting of intended perform-
ance outside the United States and Can-
ada—Submission after award.

252.225-7005 Identification of expenditures in
the United States.

of non-

Pt. 252

252.225-7006 Quarterly reporting of actual
contract performance outside the United
States.

252.225-7007 Prohibition on Acquisition of
United States Munitions List Items from
Communist Chinese Military Companies.

252.225-7008 Restriction on Acquisition of
Specialty Metals.

252.225-7009 Restriction on Acquisition of
Certain Articles Containing Specialty
Metals.

252.225-7010 Commercial Derivative Military

Article—Specialty Metals Compliance
Certificate.

252.225-7011 Restriction on acquisition of
supercomputers.

252.225-7012 Preference for certain domestic
commodities.

252.225-7013 Duty-free entry.

252.225-7014 [Reserved]

252.225-7015 Restriction on acquisition of
hand or measuring tools.

252.225-7016 Restriction on acquisition of
ball and roller bearings.

252.225-7017 [Reserved]

252.225-7018 Notice of prohibition of certain
contracts with foreign entities for the
conduct of Ballistic Missile Defense Re-
search, Development, Test, and Evalua-
tion.

252.225-7019 Restriction on acquisition of
anchor and mooring chain.

252.225-7020 Trade agreements certificate.

252.225-7021 Trade agreements.

252.225-7022 Trade agreements certificate—
inclusion of Iraqi end products.

252.225-7023 Preference for products or serv-
ices from Iraq or Afghanistan.

252.225-7024 Requirement for products or
services from Iraq or Afghanistan.

252.225-70256 Restriction on acquisition of
forgings.

252.225-7026 Acquisition restricted to prod-
ucts or services from Iraq or Afghani-
stan.

252.225-7027 Restriction on contingent fees
for foreign military sales.

252.225-7028 Exclusionary policies and prac-
tices of foreign governments.

252.225-7029 Reporting of Commercially
Available Off-the-Shelf Items that Con-
tain Specialty Metals and are Incor-
porated into Noncommercial End Items.

252.225-7030 Restriction on acquisition of
carbon, alloy, and armor steel plate.

252.225-7031 Secondary Arab boycott of
Israel.

252.225-7032 Waiver of United Kingdom lev-
ies—Evaluation of offers.

252.225-7033 Waiver of United Kingdom Lev-
ies.

252.225-7034 [Reserved]

252.225-7035 Buy American Act—Free Trade
Agreements—Balance of Payments Pro-
gram Certificate.
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252.225-7036 Buy American Act—Free Trade
Agreements—Balance of Payments Pro-
gram.

252.225-7037 Evaluation of offers for air cir-
cuit breakers.

252.225-7038 Restriction on acquisition of air
circuit breakers.

252.225-7039 [Reserved]

252.225-7040 Contractor Personnel Author-
ized to Accompany U.S. Armed Forces
Deployed Outside the United States.

252.225-7041 Correspondence in English.

252.225-7042 Authorization to perform.

252.225-7043 Antiterrorism/force protection
policy for defense contractors outside the
United States.

252.225-7044 Balance of Payments Program—
Construction Material.

252.225-7045 Balance of Payments Program—
Construction Material Under Trade
Agreements.

252.226-7000 Notice of historically black col-
lege or university and minority institu-
tion set-aside.

252.226-7001 Utilization of Indian organiza-
tions, Indian-owned economic enter-
prises, and native Hawaiian small busi-
ness concerns.

252.227-7000 Non-estoppel.

252.227-7001 Release of past infringement.

252.227-7002 Readjustment of payments.

252.227-7003 Termination.

252.227-7004 License grant.

252.227-7005 License term.

252.227-7006 License grant—running royalty.

252.227-7007 License term—running royalty.

252.227-7008 Computation of royalties.

252.227-7009 Reporting and payment of roy-
alties.

252.227-1010
agencies.

252.227-7011 Assignments.

252.227-7012 Patent license and release con-
tract.

252.227-7013 Rights in technical data—Non-
commercial items.

252.227-7014 Rights in noncommercial com-
puter software and noncommercial com-
puter software documentation.

252.227-7015 Technical data—Commercial
items.

252.227-7016 Rights in bid or proposal infor-
madtion.

252.227-7017 Identification and assertion of
use, release, or disclosure restrictions.
252.227-7018 Rights in noncommercial tech-
nical data and computer software—Small
Business Innovation Research (SBIR)

Program.

252.227-7019 Validation of asserted restric-
tions—Computer software.

252.227-7020 Rights in special works.

252.227-7021 Rights in data—existing works.

252.227-7022 Government rights (unlimited).

252.227-7023 Drawings and other data to be-
come property of Government.

License to other Government

48 CFR Ch. 2 (10-1-09 Edition)

252.227-7024 Notice
stricted designs.

252.227-7025 Limitations on the use or dis-
closure of government-furnished infor-
mation marked with restrictive legends.

252.227-7026 Deferred delivery of technical
data or computer software.

252.227-7027 Deferred ordering of technical
data or computer software.

252.227-7028 Technical data or computer
software previously delivered to the gov-
ernment.

252.227-1029 [Reserved]

252.227-7030 Technical data—withholding of
payment.

252.227-7031 [Reserved]

252.227-7032 Rights in technical data and
computer software (foreign).

252.227-7033 Rights in shop drawings.

252.227-7034 [Reserved]

252.227-1035 [Reserved]

252.227-7036 [Reserved]

252.227-7037 Validation of restrictive mark-
ings on technical data.

252.227-7038 Patent Rights—Ownership by
the Contractor (Large Business).

252.227-7039 Patents—reporting of subject
inventions.

252.228-7000 Reimbursement for war-hazard
losses.

252.228-7001

252.228-7002

252.228-7003

and approval of re-

Ground and flight risk.

Aircraft flight risk.

Capture and detention.

252.228-7004 Bonds or other security.

252.228-7005 Accident reporting and inves-
tigation involving aircraft, missiles, and
space launch vehicles.

252.228-7006 Compliance with Spanish laws
and insurance.

252.229-7000 Invoices exclusive of taxes or
duties.

252.229-7001

252.229-7002
many).

252.229-7003 Tax exemptions (Italy).

252.229-7004 Status of contractors as a direct
contractor (Spain).

252.229-7005 Tax exemptions (Spain).

252.229-7006 Value added tax exclusion
(United Kingdom).

252.229-7007 Verification of United States
receipt of goods.

252.229-7008 Relief from import duty (United
Kingdom).

252.229-7009 Relief from customs duty and
value added tax on fuel (passenger vehi-
cles) (United Kingdom).

252.229-7010 Relief from customs duty on
fuel (United Kingdom).

252.229-7011 Reporting of foreign taxes—U.S.
assistance programs.

252.231-7000 Supplemental cost principles.

252.232-7000 Advance payment pool.

252.232-7001 Disposition of payments.

252.232-7002 Progress payments for foreign
military sales acquisitions.

Tax relief.

Customs exemptions (Ger-
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252.232-7003 Electronic submission of pay-
ment requests and receiving reports.

252.232-7004 DoD progress payment rates.

252.232-7005 Reimbursement of subcon-
tractor advance payments—DoD pilot
mentor-protege program.

252.232-7006 [Reserved]

252.232-7007 Limitation of Government’s ob-
ligation.

252.232-7008 Assignment of claims
seas).

252.232-7009 Mandatory payment by Govern-
mentwide commercial purchase card.

252.232-7010 Levies on contract payments.

252.233-7000 [Reserved]

252.233-7001 Choice of law (overseas).

252.234-7001 Notice of Earned Value Manage-
ment System.

252.234-7002 Earned Value Management Sys-
tem.

252.235-7000 Indemnification under 10 U.S.C.
2354—fixed price.

252.235-7001 Indemnification under 10 U.S.C.
2354—cost reimbursement.

252.235-7002 Animal welfare.

252.235-7003 Frequency authorization.

252.235-7004 Protection of human subjects.

252.235-7005—252.235-7009 [Reserved]

252.235-7010 Acknowledgement of
and disclaimer.

252.235-7011 Final scientific or technical re-
port.

252.236-7000 Modification
breakdown.

252.236-7001 Contract drawings and speci-
fications.

252.236-7002 Obstruction of navigable water-
ways.

252.236-7003 Payment for mobilization and
preparatory work.

252.236-7004 Payment for mobilization and
demobilization.

252.236-7005 Airfield safety precautions.

252.236-7006 Cost limitation.

252.236-7007 Additive or deductive items.

252.236-7008 Contract prices—bidding sched-
ules.

252.236-7009 Option for supervision and in-
spection services.

252.236-7010 Overseas military construc-
tion—Preference for United States firms.

252.236-7011 Overseas architect-engineer
services—Restriction to United States
firms.

252.236-7012 Military construction on Kwaj-
alein Atoll—evaluation preference.

252.236-7013 Requirement for competition
opportunity for american steel pro-
ducers, fabricators, and manufacturers.

252.237-7000 Notice of special standards of
responsibility.

252.237-7001 Compliance with audit stand-
ards.
252.237-7002
252.237-7003
252.237-7004
252.237-7005

(over-

support

proposals—price

Award to single offeror.
Requirements.

Area of performance.
Performance and delivery.

Pt. 252

252.237-7006
252.237-7007
252.237-7008
252.237-7009
252.237-7010
252.237-7011 Preparation history.

252.237-7012 Instruction to offerors (count-

of-articles).
252.237-7013 Instruction to offerors (bulk

Subcontracting.
Termination for default.
Group interment.
Permits.

[Reserved]

weight).

252.237-7014 Loss or damage (count-of-arti-
cles).

252.237-70156 Loss or damage (weight of arti-
cles).

252.237-7016 Delivery tickets.

252.237-7017 Individual laundry.

252.237-7018 Special definitions of Govern-
ment property.

252.237-7019 Training for contractor per-
sonnel interacting with detainees.

252.237-7020—252.237-7021 [Reserved]

252.237-7022 Services at installations being
closed.

252.239-7000 Protection against compro-
mising emanations.
252.239-7001 Information Assurance Con-

tractor Training and Certification.

252.239-7002 Access.

252.239-7003 [Reserved]

252.239-7004 Orders for
ices.

252.239-7005

252.239-7006

252.239-7007
orders.

252.239-7008 Reuse arrangements.

252.239-7009—252.239-7010 [Reserved]

252.239-7011 Special construction and equip-
ment charges.

252.239-7012 Title to telecommunication fa-
cilities and equipment.

252.239-7013 Obligation of the Government.

252.239-7014 Term of agreement.

252.239-7015 Continuation of communication
service authorizations.

252.239-7016 Telecommunications security
equipment, devices, techniques, and serv-
ices.

252.241-7000 Superseding contract.

252.241-7001 Government access.

252.242-7000-252.242-7002 [Reserved]

252.242-7003 Application for U.S. Govern-
ment shipping documentation/instruc-
tions.

252.242-7004 Material management and ac-
counting system.

252.243-7000 [Reserved]

252.243-7001 Pricing of contract modifica-
tions.

252.243-7002 Requests for equitable adjust-
ment.

252.244-7000 Subcontracts for Commercial
Items and Commercial Components (DoD
Contracts).

252.245-7000 Government-furnished mapping,
charting, and geodesy property.

facilities and serv-

Rates, charges, and services.
Tariff information.
Cancellation or termination of
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252.246-7000 Material inspection and receiv-
ing report.

252.246-7001 Warranty of data.

252.246-7002 Warranty of construction (Ger-
many).

252.246-7003
issues.

252.247-7000

252.247-7001

Notification of potential safety

Hardship conditions.

Price adjustment.

252.247-7002 Revision of prices.

252.247-7003 Pass-Through of Motor Carrier
Fuel Surcharge Adjustment to the Cost
Bearer.

252.247-7004
charges.

252.247-7005
charges.

252.247-7006
ployees.

252.247-1007

252.247-7008

252.247-7009

252.247-7010

252.247-7011

252.247-7012

252.247-7013

252.247-1014

252.247-1015

252.247-1016
damage.

252.247-1017

252.247-7018

252.247-7019

252.247-7020 Additional services.

252.247-7021 Returnable containers
than cylinders.

252.247-7022 Representation
transportation by sea.

252.247-7023 Transportation of supplies by
sea.

252.247-7024 Notification of transportation
of supplies by sea.

252.247-7025 Reflagging or repair work.

252.247-7026 Evaluation preference for use of
domestic shipyards—Applicable to acqui-
sition of carriage by vessel for DoD cargo
in the coastwise or noncontiguous trade.

252.249-7000 Special termination costs.

252.249-7001 [Reserved]

252.249-7002 Notification of anticipated con-
tract termination or reduction.

252.251-7000 Ordering from Government sup-
ply sources.

252.251-7001 Use of Interagency Fleet Man-
agement System (IFMS) vehicles and re-
lated services.

AUTHORITY: 41 U.S.C. 421 and 48 CFR chap-
ter 1.

SOURCE: 56 FR 36479, July 31, 1991, unless
otherwise noted.

Indefinite quantities—fixed

Indefinite quantities—no fixed

Removal of contractor’s em-
Liability and insurance.
Evaluation of bids.

Award.

Scope of contract.

Period of contract.

Ordering limitation.

Contract areas of performance.
Demurrage.

Requirements.

Contractor liability for loss or

Erroneous shipments.
Subcontracting.

Drayage.

other

of extent of

48 CFR Ch. 2 (10-1-09 Edition)

Subpart 252. 1—Instructions for
Using Provisions and Clauses

252.101 Using part 252.

(b) Numbering. (2) Provisions or clauses
that supplement the FAR.

(ii)(B) DFARS provisions or clauses
use a four digit sequential number in
the 7000 series, e.g., —7000, —7001, —7002.
Department or agency supplemental
provisions or clauses use four digit se-
quential numbers in the 9000 series.

Subpart 252.2—Text of Provisions
And Clauses

252.201-7000 Contracting officer’s rep-
resentative.

As prescribed in 201.602-70, use the
following clause:

CONTRACTING OFFICER’S REPRESENTATIVE
(DEC 1991)

(a) Definition. Contracting officer’s represent-
ative means an individual designated in ac-
cordance with subsection 201.602-2 of the De-
fense Federal Acquisition Regulation Sup-
plement and authorized in writing by the
contracting officer to perform specific tech-
nical or administrative functions.

(b) If the Contracting Officer designates a
contracting officer’s representative (COR),
the Contractor will receive a copy of the
written designation. It will specify the ex-
tent of the COR’s authority to act on behalf
of the contracting officer. The COR is not
authorized to make any commitments or
changes that will affect price, quality, quan-
tity, delivery, or any other term or condition
of the contract.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 57
FR 42633, Sept. 15, 1992]

252.203-7000 Requirements Relating to
Compensation of Former DoD Offi-
cials.

As prescribed in 203.171-4, use the fol-
lowing clause:

REQUIREMENTS RELATING TO
COMPENSATION OF FORMER DOD
OFFICIALS (JAN 2009)

(a) Definition. Covered DoD official, as used
in this clause, means an individual that—

(1) Leaves or left DoD service on or after
January 28, 2008; and

(2)(1) Participated personally and substan-
tially in an acquisition as defined in 41
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U.S.C. 403(16) with a value in excess of $10
million, and serves or served—

(A) In an Executive Schedule position
under subchapter II of chapter 53 of Title 5,
United States Code;

(B) In a position in the Senior Executive
Service under subchapter VIII of chapter 53
of Title 5, United States Code; or

(C) In a general or flag officer position
compensated at a rate of pay for grade O-7 or
above under section 201 of Title 37, United
States Code; or

(ii) Serves or served in DoD in one of the
following positions: Program manager, dep-
uty program manager, procuring contracting
officer, administrative contracting officer,
source selection authority, member of the
source selection evaluation board, or chief of
a financial or technical evaluation team for
a contract in an amount in excess of $10 mil-
lion.

(b) The Contractor shall not knowingly
provide compensation to a covered DoD offi-
cial within 2 years after the official leaves
DoD service, without first determining that
the official has sought and received, or has
not received after 30 days of seeking, a writ-
ten opinion from the appropriate DoD ethics
counselor regarding the applicability of post-
employment restrictions to the activities
that the official is expected to undertake on
behalf of the Contractor.

(c) Failure by the Contractor to comply
with paragraph (b) of this clause may subject
the Contractor to rescission of this contract,
suspension, or debarment in accordance with
41 U.S.C. 423(e)(3).

(End of clause)

[74 FR 2409, Jan. 15, 2009]

252.203-7001 Prohibition on persons
convicted of fraud or other defense-
contract-related felonies.

As prescribed in 203.570-3, use the fol-
lowing clause:

PROHIBITION ON PERSONS CONVICTED OF
FRAUD OR OTHER DEFENSE-CONTRACT-RE-
LATED FELONIES (DEC 2008)

(a) Definitions. As used in this clause—

(1) Arising out of a contract with the DoD
means any act in connection with—

(i) Attempting to obtain;

(ii) Obtaining; or

(iii) Performing a contract or first-tier
subcontract of any agency, department, or
component of the Department of Defense
(DoD).

(2) Conviction of fraud or any other felony
means any conviction for fraud or a felony in
violation of state or Federal criminal stat-
utes, whether entered on a verdict or plea,
including a plea of nolo contendere, for which
sentence has been imposed.

252.203-7001

(3) Date of conviction means the date judg-
ment was entered against the individual.

(b) Any individual who is convicted after
September 29, 1988, of fraud or any other fel-
ony arising out of a contract with the DoD is
prohibited from serving—

(1) In a management or supervisory capac-
ity on this contract;

(2) On the board of directors of the Con-
tractor;

(3) As a consultant, agent, or representa-
tive for the Contractor; or

(4) In any other capacity with the author-
ity to influence, advise, or control the deci-
sions of the Contractor with regard to this
contract.

(c) Unless waived, the prohibition in para-
graph (b) of this clause applies for not less
than b years from the date of conviction.

(d) 10 U.S.C. 2408 provides that the Con-
tractor shall be subject to a criminal penalty
of not more than $500,000 if convicted of
knowingly—

(1) Employing a person under a prohibition
specified in paragraph (b) of this clause; or

(2) Allowing such a person to serve on the
board of directors of the contractor or first-
tier subcontractor.

(e) In addition to the criminal penalties
contained in 10 U.S.C. 2408, the Government
may consider other available remedies, such
as—

(1) Suspension or debarment;

(2) Cancellation of the contract at no cost
to the Government; or

(3) Termination of the contract for default.

(f) The Contractor may submit written re-
quests for waiver of the prohibition in para-
graph (b) of this clause to the Contracting
Officer. Requests shall clearly identify—

(1) The person involved;

(2) The nature of the conviction and result-
ant sentence or punishment imposed;

(3) The reasons for the requested waiver;
and

(4) An explanation of why a waiver is in
the interest of national security.

(g) The Contractor agrees to include the
substance of this clause, appropriately modi-
fied to reflect the identity and relationship
of the parties, in all first-tier subcontracts
exceeding the simplified acquisition thresh-
old in part 2 of the Federal Acquisition Reg-
ulation, except those for commercial items
or components.

(h) Pursuant to 10 U.S.C. 2408(c), defense
contractors and subcontractors may obtain
information as to whether a particular per-
son has been convicted of fraud or any other
felony arising out of a contract with the DoD
by contacting The Office of Justice Pro-
grams, The Denial of Federal Benefits Office,
U.S. Department of Justice, telephone (301)
937-1542; www.ojp.usdoj.gov/BJA/grant/
DPFC.html.
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(End of clause)

[66 FR 36479, July 31, 1991, as amended at 58
FR 28471, May 13, 1993; 59 FR 27675, May 27,
1994; 60 FR 61600, Nov. 30, 1995; 62 FR 34128,
June 24, 1997; 64 FR 14398, Mar. 25, 1999; 69 FR
74990, Dec. 15, 2004; 73 FR 76972, Dec. 18, 2008]

252.203-7002 Requirement to Inform
Employees of Whistleblower Rights.

As prescribed in 203.970, use the fol-
lowing clause:

REQUIREMENT TO INFORM EMPLOYEES OF
WHISTLEBLOWER RIGHTS (JAN 2009)

The Contractor shall inform its employees
in writing of employee whistleblower rights
and protections under 10 U.S.C. 2409, as de-
scribed in Subpart 203.9 of the Defense Fed-
eral Acquisition Regulation Supplement.

(End of clause)

[74 FR 2411, Jan. 15, 2009]
252.204-7000 Disclosure of
tion.

As prescribed in 204.404-70(a), use the
following clause:

informa-

DISCLOSURE OF INFORMATION (DEC 1991)

(a) The Contractor shall not release to
anyone outside the Contractor’s organiza-
tion any unclassified information, regardless
of medium (e.g., film, tape, document), per-
taining to any part of this contract or any
program related to this contract, unless—

(1) The Contracting Officer has given prior
written approval; or

(2) The information is otherwise in the
public domain before the date of release.

(b) Requests for approval shall identify the
specific information to be released, the me-
dium to be used, and the purpose for the re-
lease. The Contractor shall submit its re-
quest to the Contracting Officer at least 45
days before the proposed date for release.

(c) The Contractor agrees to include a
similar requirement in each subcontract
under this contract. Subcontractors shall
submit requests for authorization to release
through the prime contractor to the Con-
tracting Officer.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 57
FR 14996, Apr. 23, 1992]

252.204-7001 Commercial and Govern-
ment Entity (CAGE) code reporting.

As prescribed in 204.7207, use the fol-
lowing provision:

48 CFR Ch. 2 (10-1-09 Edition)

COMMERCIAL AND GOVERNMENT ENTITY
(CAGE) CoDE REPORTING (AUG 1999)

(a) The offeror is requested to enter its
CAGE code on its offer in the block with its
name and address. The CAGE code entered
must be for that name and address. Enter
“CAGE” before the number.

(b) If the offeror does not have a CAGE
code, it may ask the Contracting Officer to
request one from the Defense Logistics Infor-
mation Service (DLIS). The Contracting Of-
ficer will—

(1) Ask the Contractor to complete section
B of a DD Form 2051, Request for Assignment
of a Commercial and Government Entity
(CAGE) Code;

(2) Complete section A and forward the
form to DLIS; and

(3) Notify the Contractor of its assigned
CAGE code.

(c) Do not delay submission of the offer
pending receipt of a CAGE code.

(End of provision)

[64 FR 43101, Aug. 9, 1999, as amended at 66
FR 47097, Sept. 11, 2001]
252.204-7002 Payment for subline
items not separately priced.

As prescribed in 204.7104-1(b)(3)(iv),
use the following clause:

PAYMENT FOR SUBLINE ITEMS NOT
SEPARATELY PRICED (DEC 1991)

(a) If the schedule in this contract contains
any contract subline items or exhibit subline
items identified as not separately priced
(NSP), it means that the unit price for that
subline item is included in the unit price of
another, related line or subline item.

(b) The Contractor shall not invoice the
Government for any portion of a contract
line item or exhibit line item which contains
an NSP until—

(1) The Contractor has delivered the total
quantity of all related contract subline
items or exhibit subline items; and

(2) The Government has accepted them.

(c) This clause does not apply to technical
data.

(End of clause)

252.204-7003 Control of government
personnel work product.
As prescribed in 204.404-70(b), use the
following clause:

CONTROL OF GOVERNMENT PERSONNEL WORK
PRODUCT (APR 1992)

The Contractor’s procedures for protecting
against unauthorized disclosure of informa-
tion shall not require Department of Defense
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employees or members of the Armed Forces
to relinquish control of their work products,
whether classified or not, to the contractor.

(End of clause)

[67 FR 14996, Apr. 23, 1992]

252.204-7004 Alternate A, Central Con-
tractor Registration.

ALTERNATE A, CENTRAL CONTRACTOR
REGISTRATION (SEP 2007)

As prescribed in 204.1104, substitute the fol-
lowing paragraph (a) for paragraph (a) of the
clause at FAR 52.204-7:

(a) Definitions. As used in this clause—

‘“Central Contractor Registration (CCR)
database” means the primary Government
repository for contractor information re-
quired for the conduct of business with the
Government.

“Commercial and Government
(CAGE) code” means—

(1) A code assigned by the Defense Logis-
tics Information Service (DLIS) to identify a
commercial or Government entity; or

(2) A code assigned by a member of the
North Atlantic Treaty Organization that
DLIS records and maintains in the CAGE
master file. This type of code is known as an
“NCAGE code.”

“Data Universal Numbering System
(DUNS) number’” means the 9-digit number
assigned by Dun and Bradstreet, Inc. (D&B)
to identify unique business entities.

“Data Universal Numbering System +4
(DUNS+4) number’”’ means the DUNS number
assigned by D&B plus a 4-character suffix
that may be assigned by a business concern.
(D&B has no affiliation with this 4-character
suffix.) This 4-character suffix may be as-
signed at the discretion of the business con-
cern to establish additional CCR records for
identifying alternative Electronic Funds
Transfer (EFT) accounts (see Subpart 32.11 of
the Federal Acquisition Regulation) for the
same parent concern.

‘“‘Registered in the CCR database’ means
that—

(1) The Contractor has entered all manda-
tory information, including the DUNS num-
ber or the DUNS+4 number, into the CCR
database;

(2) The Contractor’s CAGE code is in the
CCR database; and

(3) The Government has validated all man-
datory data fields, to include validation of
the Taxpayer Identification Number (TIN)
with the Internal Revenue Service, and has
marked the records ‘‘Active.” The Con-
tractor will be required to provide consent
for TIN validation to the Government as
part of the CCR registration process.

[68 FR 64558, Nov. 14, 2003, as amended at 72
FR 51194, Sept. 6, 2007]

Entity

252.204-7007

252.204-7005 Oral attestation of secu-
rity responsibilities.

As prescribed in 204.404-70(c), use the
following clause:

ORAL ATTESTATION OF SECURITY
RESPONSIBILITIES (NOV 2001)

(a) Contractor employees cleared for access
to Top Secret (TS), Special Access Program
(SAP), or Sensitive Compartmented Informa-
tion (SCI) shall attest orally that they will
conform to the conditions and responsibil-
ities imposed by law or regulation on those
granted access. Reading aloud the first para-
graph of Standard Form 312, Classified Infor-
mation Nondisclosure Agreement, in the
presence of a person designated by the Con-
tractor for this purpose, and a witness, will
satisfy this requirement. Contractor employ-
ees currently cleared for access to TS, SAP,
or SCI may attest orally to their security re-
sponsibilities when being briefed into a new
program or during their annual refresher
briefing. There is no requirement to retain a
separate record of the oral attestation.

(b) If an employee refuses to attest orally
to security responsibilities, the Contractor
shall deny the employee access to classified
information and shall submit a report to the
Contractor’s security activity.

(End of clause)

[64 FR 45197, Aug. 19, 1999, as amended at 66
FR 55121, Nov. 1, 2001]

252.204-7006 Billing Instructions.

As prescribed in 204.7109, use the fol-
lowing clause:

BILLING INSTRUCTIONS (OCT 2005)

When submitting a request for payment,
the Contractor shall—

(a) Identify the contract line item(s) on the
payment request that reasonably reflect con-
tract work performance; and

(b) Separately identify a payment amount
for each contract line item included in the
payment request.

(End of clause)

[70 FR 58983, Oct. 11, 2005]

252.204-7007 Alternate A, Annual Rep-
resentations and Certifications.

Alternate A, Annual Representations
and Certifications (JAN 2008)

As prescribed in 204.1202, substitute
the following paragraph (c) for para-
graph (c) of the provision at FAR
52.204-8:
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(c) The offeror has completed the an-
nual representations and certifications
electronically via the Online Represen-
tations and Certifications Application
(ORCA) Web site at htips://orca.bpn.gov/
. After reviewing the ORCA database
information, the offeror verifies by
submission of the offer that the rep-
resentations and certifications cur-
rently posted electronically have been
entered or updated within the last 12
months, are current, accurate, com-
plete, and applicable to this solicita-

48 CFR Ch. 2 (10-1-09 Edition)

tion (including the business size stand-
ard applicable to the NAICS code ref-
erenced for this solicitation), as of the
date of this offer, and are incorporated
in this offer by reference (see FAR
4.1201); except for the changes identi-
fied below [offeror to insert changes,
identifying change by clause number,
title, date]. These amended representa-
tion(s) and/or certification(s) are also
incorporated in this offer and are cur-
rent, accurate, and complete as of the
date of this offer.

FAR/DFARS clause No.

Title Date Change

Any changes provided by the offeror
are applicable to this solicitation only,
and do not result in an update to the
representations and certifications post-
ed on ORCA.

[73 FR 1823, Jan. 10, 2008]

252.204-7008 Requirements for con-
tracts involving export-controlled
items.

As prescribed in 204.7305(a), use the
following clause:

REQUIREMENTS FOR CONTRACTS INVOLVING
EXPORT-CONTROLLED ITEMS (JUL 2008)

(a) Definition. Export-controlled items, as
used in this clause, means items subject to
the Export Administration Regulations
(EAR) (15 CFR Parts 730-774) or the Inter-
national Traffic in Arms Regulations (22
CFR Parts 120-130). The term includes:

(1) Defense items, defined in the Arms Ex-
port Control Act, 22 U.S.C. 2778(j)(4)(A), as
defense articles, defense services, and related
technical data. The term ‘‘defense items” in-
cludes information and technology.

(2) Items, defined in the EAR as ‘‘commod-
ities, software, and technology,” terms that
are also defined in the EAR, 15 CFR 772.1. Re-
garding the release of items subject to the
EAR to foreign nationals within the United
States, ‘‘items’ only include technology and
software source code (and not commodities)
subject to the EAR.

(b) The parties anticipate that, in the per-
formance of this contract, the Contractor
will generate or need access to export-con-
trolled items.

(c) The Contractor shall comply with all
applicable laws and regulations regarding ex-
port—controlled items, including the require-
ment for contractors to register with the De-
partment of State in accordance with the
ITAR. The Contractor shall consult with the

Department of State regarding any questions
relating to the ITAR and with the Depart-
ment of Commerce regarding any questions
relating to the EAR.

(d) The Contractor’s responsibility to com-
ply with all applicable laws and regulations
regarding export-controlled items exists
independent of, and is not established or lim-
ited by, the information provided by this
clause.

(e) Nothing in the terms of this contract is
intended to change, supersede, or waive any
of the requirements of applicable Federal
laws, Executive orders, and regulations, in-
cluding but not limited to—

(1) The Export Administration Act of 1979,
as amended (50 U.S.C. App. 2401-2420);

(2) The Arms Export Control Act of 1976 (22
U.S.C. 2751 et seq.);

(3) The International Emergency Economic
Powers Act (50 U.S.C. 1701-1707);

(4) The Export Administration Regulations
(15 CFR Parts 730-774);

(5) The International Traffic in Arms Reg-
ulations (22 CFR Parts 120-130);

(6) Executive Order 13222, as extended;

(7) DoD Directive 2040.2, International
Transfers of Technology, Goods, Services,
and Munitions; and

(8) DoD Industrial Security Regulation
(DoD 5220.22-R).

(f) The Contractor shall include the sub-
stance of this clause, including this para-
graph (f), in all subcontracts that are ex-
pected to involve access to or generation of
export—controlled items.

(End of clause)

[73 FR 42278, July 21, 2008]
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252.204-7009 Requirements regarding
potential access to export-con-
trolled items.

As prescribed in 204.7305(b), use the
following clause:

REQUIREMENTS REGARDING POTENTIAL ACCESS
TO EXPORT-CONTROLLED ITEMS (JUL 2008)

(a) Definition. Export-controlled items, as
used in this clause, means items subject to
the Export Administration Regulations
(EAR) (156 CFR Parts 730-774) or the Inter-
national Traffic in Arms Regulations (22
CFR Parts 120-130). The term includes:

(1) Defense items, defined in the Arms Ex-
port Control Act, 22 U.S.C. 2778(j)(4)(A), as
defense articles, defense services, and related
technical data. The term ‘‘defense items” in-
cludes information and technology.

(2) Items, defined in the EAR as ‘‘commod-
ities, software, and technology,” terms that
are also defined in the EAR, 15 CFR 772.1. Re-
garding the release of items subject to the
EAR to foreign nationals within the United
States, ‘‘items’ only include technology and
software source code (and not commodities)
subject to the EAR.

(b) The parties do not anticipate that, in
the performance of this contract, the Con-
tractor will generate or need access to ex-
port—-controlled items.

(c) If, during the performance of this con-
tract, the Contractor becomes aware that
the Contractor will generate or need access
to export-controlled items—

(1) The Contractor shall notify the Con-
tracting Officer in writing; and

(2) The Contracting Officer will expedi-
tiously—

(i) Modify the contract to include the De-
fense Federal Acquisition Regulation Sup-
plement clause 252.204-7008, Requirements for
Contracts Involving Export-Controlled
Items;

(ii) Negotiate a contract modification that
eliminates the requirement for performance
of work that would involve export-controlled
items; or

(iii) Terminate the contract, in whole or in
part, as may be appropriate, for the conven-
ience of the Government, in accordance with
the Termination clause of the contract.

(End of clause)

[73 FR 42278, July 21, 2008]

252.204-7010 Requirement for Con-
tractor to Notify DoD if the Con-
tractor’s Activities are Subject to
Reporting Under the U.S.-Inter-
national Atomic Energy Agency Ad-
ditional Protocol.

As prescribed in 204.470-3, use the fol-
lowing clause:

252.204-7010

REQUIREMENT FOR CONTRACTOR TO NOTIFY
DOD IF THE CONTRACTOR’S ACTIVITIES ARE
SUBJECT TO REPORTING UNDER THE U.S.-
INTERNATIONAL ATOMIC ENERGY AGENCY
ADDITIONAL PROTOCOL (JAN 2009)

(a) If the Contractor is required to report
any of its activities in accordance with De-
partment of Commerce regulations (15 CFR
part 781 et seq.) or Nuclear Regulatory Com-
mission regulations (10 CFR part 75) in order
to implement the declarations required by
the U.S.-International Atomic Energy Agen-
cy Additional Protocol (U.S.-IAEA AP), the
Contractor shall—

(1) Immediately provide written notifica-
tion to the following DoD Program Manager:

[Contracting Officer to insert Program Man-
ager’s mame, mailing address, e-mail address,
telephone number, and facsimile number];

(2) Include in the notification—

(i) Where DoD contract activities or infor-
mation are located relative to the activities
or information to be declared to the Depart-
ment of Commerce or the Nuclear Regu-
latory Commission; and

(ii) If or when any current or former DoD
contract activities and the activities to be
declared to the Department of Commerce or
the Nuclear Regulatory Commission have
been or will be co-located or located near
enough to one another to result in disclosure
of the DoD activities during an IAEA inspec-
tion or visit; and

(3) Provide a copy of the notification to the
Contracting Officer.

(b) After receipt of a notification sub-
mitted in accordance with paragraph (a) of
this clause, the DoD Program Manager will—

(1) Conduct a security assessment to deter-
mine if and by what means access may be
granted to the IAEA; or

(2) Provide written justification to the
component or agency treaty office for a na-
tional security exclusion, in accordance with
DoD Instruction 2060.03, Application of the
National Security Exclusion to the Agree-
ments Between the United States of America
and the International Atomic Energy Agen-
cy for the Application of Safeguards in the
United States of America. DoD will notify
the Contractor if a national security exclu-
sion is applied at the Contractor’s location
to prohibit access by the IAEA.

(¢c) If the DoD Program Manager deter-
mines that a security assessment is re-
quired—

(1) DoD will, at a minimum—

(i) Notify the Contractor that DoD officials
intend to conduct an assessment of
vulnerabilities to IAEA inspections or visits;

(ii) Notify the Contractor of the time at
which the assessment will be conducted, at
least 30 days prior to the assessment;

(iii) Provide the Contractor with advance
notice of the credentials of the DoD officials
who will conduct the assessment; and
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(iv) To the maximum extent practicable,
conduct the assessment in a manner that
does not impede or delay operations at the
Contractor’s facility; and

(2) The Contractor shall provide access to
the site and shall cooperate with DoD offi-
cials in the assessment of vulnerabilities to
TAEA inspections or visits.

(d) Following a security assessment of the
Contractor’s facility, DoD officials will no-
tify the Contractor as to—

(1) Whether the Contractor’s facility has
any vulnerabilities where potentially declar-
able activities under the U.S.-TAEA AP are
taking place;

(2) Whether additional security measures
are needed; and

(3) Whether DoD will apply a national se-
curity exclusion.

(e) If DoD applies a national security ex-
clusion, the Contractor shall not grant ac-
cess to IAEA inspectors.

(f) If DoD does not apply a national secu-
rity exclusion, the Contractor shall apply
managed access to prevent disclosure of pro-
gram activities, locations, or information in
the U.S. declaration.

(g) The Contractor shall not delay submis-
sion of any reports required by the Depart-
ment of Commerce or the Nuclear Regu-
latory Commission while awaiting a DoD re-
sponse to a notification provided in accord-
ance with this clause.

(h) The Contractor shall incorporate the
substance of this clause, including this para-
graph (h), in all subcontracts that are sub-
ject to the provisions of the U.S.-TAEA AP.

(End of clause)

[74 FR 2412, Jan. 15, 2009]

252.205-7000 Provision of information
to cooperative agreement holders.

As prescribed in 205.470, use the fol-
lowing clause:

PROVISION OF INFORMATION TO COOPERATIVE
AGREEMENT HOLDERS (DEC 1991)

(a) Definition.

Cooperative agreement holder means a State
or local government; a private, nonprofit or-
ganization; a tribal organization (as defined
in section 4(c) of the Indian Self-Determina-
tion and Education Assistance Act (Pub. L.
93-268; 25 U.S.C. 450(c))); or an economic en-
terprise (as defined in section 3(e) of the In-
dian Financing Act of 1974 (Pub. L. 93-362; 25
U.S.C. 1452(e))) whether such economic enter-
prise is organized for profit or nonprofit pur-
poses; which has an agreement with the De-
fense Logistics Agency to furnish procure-
ment technical assistance to business enti-
ties.

(b) The Contractor shall provide coopera-
tive agreement holders, upon their request,
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with a list of those appropriate employees or
offices responsible for entering into sub-
contracts under defense contracts. The list
shall include the business address, telephone
number, and area of responsibility of each
employee or office.

(c) The Contractor need not provide the
listing to a particular cooperative agreement
holder more frequently than once a year.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 69
FR 63328, Nov. 1, 2004]

252.206-7000 Domestic source restric-
tion.

As prescribed at 206.302-3-70, use the
following provision:

DOMESTIC SOURCE RESTRICTION (DEC 1991)

This solicitation is restricted to domestic
sources under the authority of 10 U.S.C.
2304(c)(3). Foreign sources, except Canadian
sources, are not eligible for award.

(End of provision)

252.208-7000 Intent to furnish pre-
cious metals as Government-fur-
nished material.

As prescribed in 208.7305(a), use the
following clause:

INTENT TO FURNISH PRECIOUS METALS AS
GOVERNMENT-FURNISHED MATERIAL (DEC
1991)

(a) The Government intends to furnish pre-
cious metals required in the manufacture of
items to be delivered under the contract if
the Contracting Officer determines it to be
in the Government’s best interest. The use of
Government-furnished silver is mandatory
when the quantity required is one hundred
troy ounces or more. The precious metal(s)
will be furnished pursuant to the Govern-
ment Furnished Property clause of the con-
tract.

(b) The Offeror shall cite the type (silver,
gold, platinum, palladium, iridium, rhodium,
and ruthenium) and quantity in whole troy
ounces of precious metals required in the
performance of this contract (including pre-
cious metals required for any first article or
production sample), and shall specify the na-
tional stock number (NSN) and nomen-
clature, if known, of the deliverable item re-
quiring precious metals.

Deliverable item
(NSN and nomen-
clature)!lrs

Precious metal* Quantity

*If platinum or palladium, specify whether sponge or gran-
ules are required.
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(c) Offerors shall submit two prices for
each deliverable item which contains pre-
cious metals—one based on the Government
furnishing precious metals, and one based on
the Contractor furnishing precious metals.
Award will be made on the basis which is in
the best interest of the Government.

(d) The Contractor agrees to insert this
clause, including this paragraph (d), in so-
licitations for subcontracts and purchase or-
ders issued in performance of this contract,
unless the Contractor knows that the item
being purchased contains no precious metals.

(End of clause)
252.209-7000 [Reserved]

252.209-7001 Disclosure of ownership
or control by the government of a
terrorist country.

As prescribed in 209.104-70(a), use the
following provision:

DISCLOSURE OF OWNERSHIP OR CONTROL BY
THE GOVERNMENT OF A TERRORIST COUNTRY
(JAN 2009)

(a) Definitions. As used in this provision—

(1) Government of a terrorist country includes
the state and the government of a terrorist
country, as well as any political subdivision,
agency, or instrumentality thereof.

(2) Terrorist country means a country deter-
mined by the Secretary of State, under sec-
tion 6(j)(1)(A) of the Export Administration
Act of 1979 (50 U.S.C. App. 2405(j)(1)(A)), to be
a country the government of which has re-
peatedly provided support for acts of inter-
national terrorism. As of the date of this
provision, terrorist countries subject to this
provision include: Cuba, Iran, Sudan, and
Syria.

(3) Significant interest means—

(i) Ownership of or beneficial interest in 5
percent or more of the firm’s or subsidiary’s
securities. Beneficial interest includes hold-
ing 5 percent or more of any class of the
firm’s securities in ‘‘nominee shares,”
‘‘street names,” or some other method of
holding securities that does not disclose the
beneficial owner;

(ii) Holding a management position in the
firm, such as a director or officer;

(iii) Ability to control or influence the
election, appointment, or tenure of directors
or officers in the firm;

(iv) Ownership of 10 percent or more of the
assets of a firm such as equipment, build-
ings, real estate, or other tangible assets of
the firm; or

(v) Holding 50 percent or more of the in-
debtedness of a firm.

(b) Prohibition on award. In accordance
with 10 U.S.C. 2327, no contract may be
awarded to a firm or a subsidiary of a firm if
the government of a terrorist country has a

252.209-7002

significant interest in the firm or subsidiary
or, in the case of a subsidiary, the firm that
owns the subsidiary, unless a waiver is
granted by the Secretary of Defense.

(c) Disclosure. If the government of a ter-
rorist country has a significant interest in
the Offeror or a subsidiary of the Offeror, the
Offeror shall disclose such interest in an at-
tachment to its offer. If the Offeror is a sub-
sidiary, it shall also disclose any significant
interest the government of a terrorist coun-
try has in any firm that owns or controls the
subsidiary. The disclosure shall include—

(1) Identification of each government hold-
ing a significant interest; and

(2) A description of the significant interest
held by each government.

(End of provision)

[69 FR 51131, Oct. 7, 1994, as amended at 63 FR
14837, Mar. 27, 1998; 69 FR 55993, Sept. 17, 2004;
71 FR 62567, Oct 26, 2006; 74 FR 2422, Jan. 15,
2009]

252.209-7002 Disclosure of ownership
or control by a foreign government.

As prescribed in 209.104-70(b), use the
following provision:

DISCLOSURE OF OWNERSHIP OR CONTROL BY A
FOREIGN GOVERNMENT (JUN 2005)

(a) Definitions. As used in this provision—

(1) Effectively owned or controlled means
that a foreign government or any entity con-
trolled by a foreign government has the
power, either directly or indirectly, whether
exercised or exercisable, to control the elec-
tion, appointment, or tenure of the Offeror’s
officers or a majority of the Offeror’s board
of directors by any means, e.g., ownership,
contract, or operation of law (or equivalent
power for unincorporated organizations).

(2) Entity controlled by a foreign govern-
ment—

(i) Means—

(A) Any domestic or foreign organization
or corporation that is effectively owned or
controlled by a foreign government; or

(B) Any individual acting on behalf of a
foreign government.

(ii) Does not include an organization or
corporation that is owned, but is not con-
trolled, either directly or indirectly, by a
foreign government if the ownership of that
organization or corporation by that foreign
government was effective before October 23,
1992.

(3) Foreign government includes the state
and the government of any country (other
than the United States and its outlying
areas) as well as any political subdivision,
agency, or instrumentality thereof.

(4) Proscribed information means—

(i) Top Secret information;
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(ii) Communications Security (COMSEC)
information, except classified keys used to
operate secure telephone units (STU IIIs);

(iii) Restricted Data as defined in the U.S.
Atomic Energy Act of 1954, as amended;

(iv) Special Access Program (SAP) infor-
mation; or

(v) Sensitive Compartmented Information
(SCD).

(b) Prohibition on award. No contract under
a national security program may be awarded
to an entity controlled by a foreign govern-
ment if that entity requires access to pro-
scribed information to perform the contract,
unless the Secretary of Defense or a designee
has waived application of 10 U.S.C. 2536(a).

(c) Disclosure. The Offeror shall disclose
any interest a foreign government has in the
Offeror when that interest constitutes con-
trol by a foreign government as defined in
this provision. If the Offeror is a subsidiary,
it shall also disclose any reportable interest
a foreign government has in any entity that
owns or controls the subsidiary, including
reportable interest concerning the Offeror’s
immediate parent, intermediate parents, and
the ultimate parent. Use separate paper as
needed, and provide the information in the
following format: Offeror’s Point of Contact
for Questions about Disclosure (Name and
Phone Number with Country Code, City Code
and Area Code, as applicable)

Name and Address of
Offeror.

Name and Address of
Entity Controlled
by a Foreign Gov-
ernment.

Description of Inter-
est, Ownership Per-
centage, and Iden-
tification of For-
eign Government

(End of provision)

[68 FR 28471, May 13, 1993, as amended at 59
FR 51133, Oct. 7, 1994; 70 FR 35546, June 21,
2005]

252.209-7003 [Reserved]

252.209-7004 Subcontracting with
firms that are owned or controlled
by the government of a terrorist
country.

As prescribed in 209.409, use the fol-
lowing clause:

SUBCONTRACTING WITH FIRMS THAT ARE
OWNED OR CONTROLLED BY THE GOVERNMENT
OF A TERRORIST COUNTY (DEC 2006)

(a) Unless the Government determines that
there is a compelling reason to do so, the
Contractor shall not enter into any sub-
contract in excess of $30,000 with a firm, or a
subsidiary of a firm, that is identified in the
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Excluded Parties List System as being ineli-
gible for the award of Defense contracts or
subcontracts because it is owned or con-
trolled by the government of a terrorist
country.

(b) A corporate officer or a designee of the
Contractor shall notify the Contracting Offi-
cer, in writing, before entering into a sub-
contract with a party that is identified, on
the List of Parties Excluded from Federal
Procurement and Nonprocurement Pro-
grams, as being ineligible for the award of
Defense contracts or subcontracts because it
is owned or controlled by the government of
a terrorist country. The notice must include
the name of the proposed subcontractor and
the compelling reason(s) for doing business
with the subcontractor notwithstanding its
inclusion on the List of Parties Excluded
From Federal Procurement and Nonprocure-
ment Programs.

(End of clause)

[63 FR 14837, Mar. 27, 1998, as amended at 71
FR 75893, Dec. 19, 2006]

252.209-7005 Reserve Officer Training
Corps and military recruiting on
campus.

As prescribed in 209.470-4, use the fol-
lowing clause:

RESERVE OFFICER TRAINING CORPS AND
MILITARY RECRUITING ON CAMPUS (JAN 2000)

(a) Definition. ‘“‘Institution of higher edu-
cation,” as used in this clause, means an in-
stitution that meets the requirements of 20
U.S.C. 1001 and includes all subelements of
such an institution.

(b) Limitation on contract award. Except as
provided in paragraph (c) of this clause, an
institution of higher education is ineligible
for contract award if the Secretary of De-
fense determines that the institution has a
policy or practice (regardless of when imple-
mented) that prohibits or in effect pre-
vents—

(1) The Secretary of a military department
from maintaining, establishing, or operating
a unit of the Senior Reserve Officer Training
Corps (ROTC) (in accordance with 10 U.S.C.
6564 and other applicable Federal laws) at
that institution;

(2) A student at that institution from en-
rolling in a unit of the Senior ROTC at an-
other institution of higher education;

(3) The Secretary of a military department
or the Secretary of Transportation from
gaining entry to campuses, or access to stu-
dents (who are 17 years of age or older) on
campuses, for purposes of military recruit-
ing; or

Military recruiters from accessing, for pur-
poses of military recruiting, the following
information pertaining to students (who are
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17 years of age or older) enrolled at that in-
stitution:

(i) Name.

(ii) Address.

(iii) Telephone number.

(iv) Date and place of birth.

(v) Educational level.

(vi) Academic major.

(vii) Degrees received.

(viii) Most recent educational institution
enrollment.

(c) Exception. The limitation in paragraph
(b) of this clause does not apply to an insti-
tution of higher education if the Secretary of
Defense determines that—

(1) The institution has ceased the policy or
practice described in paragraph (b) of this
clause; or

(2) The institution has a long-standing pol-
icy of pacifism based on historical religious
affiliation.

(d) Agreement. The Contractor represents
that it does not now have, and agrees that
during performance of this contract it will
not adopt, any policy or practice described in
paragraph (b) of this clause, unless the Sec-
retary of Defense has granted an exception
in accordance with paragraph (c)(2) of this
clause.

(e) Notwithstanding any other clause of
this contract, if the Secretary of Defense de-
termines that the Contractor misrepresented
its policies and practices at the time of con-
tract award or has violated the agreement in
paragraph (d) of this clause—

(1) The Contractor will be ineligible for
further payments under this and other con-
tracts with the Department of Defense; and

(2) The Government will terminate this
contract for default for the Contractor’s ma-
terial failure to comply with the terms and
conditions of award.

(End of clause)

[65 FR 2057, Jan. 13, 2000]

252.209-7006 Limitations on Contrac-
tors Acting as Lead System Integra-
tors.

As prescribed in 209.570-4(a), use the
following provision:

LIMITATIONS ON CONTRACTORS ACTING AS
LEAD SYSTEM INTEGRATORS (JAN 2008)

(a) Definitions. Lead system integrator, lead
system integrator with system responsibility,
and lead system integrator without system re-
sponsibility, as used in this provision, have
the meanings given in the clause of this so-
licitation entitled ‘‘Prohibited Financial In-
terests for Lead System Integrators”
(DFARS 252.209-7007).

(b) General. Unless an exception is granted,
no contractor performing lead system inte-
grator functions in the acquisition of a
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major system by the Department of Defense
may have any direct financial interest in the
development or construction of any indi-
vidual system or element of any system of
systems.

(c) Representations.
resents that it does

[ ] does not [ ] propose to perform this con-
tract as a lead system integrator with sys-
tem responsibility.

(2) The offeror represents that it does [ ]
does not [ ] propose to perform this contract
as a lead system integrator without system
responsibility.

(3) If the offeror answered in the affirma-
tive in paragraph (c)(1) or (2) of this provi-
sion, the offeror represents that it does [ ]
does not [ ] have any direct financial inter-
est as described in paragraph (b) of this pro-
vision with respect to the system(s), sub-
system(s), system of systems, or services de-
scribed in this solicitation.

(d) If the offeror answered in the affirma-
tive in paragraph (c)(3) of this provision, the
offeror should contact the Contracting Offi-
cer for guidance on the possibility of submit-
ting a mitigation plan and/or requesting an
exception.

(e) If the offeror does have a direct finan-
cial interest, the offeror may be prohibited
from receiving an award under this solicita-
tion, unless the offeror submits to the Con-
tracting Officer appropriate evidence that
the offeror was selected by a subcontractor
to serve as a lower-tier subcontractor
through a process over which the offeror ex-
ercised no control.

(f) This provision implements the require-
ments of 10 U.S.C. 2410p, as added by section
807 of the National Defense Authorization
Act for Fiscal Year 2007 (Pub. L. 109-364).

(1) The offeror rep-

(End of provision)

[73 FR 1825, Jan. 10, 2007]

252.209-7007 Prohibited Financial In-
terests for Lead System Integrators.

As prescribed in 209.570-4(b), use the
following clause:

PROHIBITED FINANCIAL INTERESTS FOR LEAD
SYSTEM INTEGRATORS (JUL 2009)

(a) Definitions. As used in this clause—

(1) Lead system integrator includes lead sys-
tem integrator with system responsibility and
lead system integrator without system responsi-
bility.

(2) Lead system integrator with system respon-
sibility means a prime contractor for the de-
velopment or production of a major system,
if the prime contractor is not expected at the
time of award to perform a substantial por-
tion of the work on the system and the
major subsystems.
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(3) Lead system integrator without system re-
sponsibility means a prime contractor under a
contract for the procurement of services, the
primary purpose of which is to perform ac-
quisition functions closely associated with
inherently governmental functions (see sec-
tion 7.503(d) of the Federal Acquisition Regu-
lation) with respect to the development or
production of a major system.

(b) Limitations. The Contracting Officer has
determined that the Contractor meets the
definition of lead system integrator with [ ]
without [ ] system responsibility. Unless an
exception is granted, the Contractor shall
not have any direct financial interest in the
development or construction of any indi-
vidual system or element of any system of
systems while performing lead system inte-
grator functions in the acquisition of a
major system by the Department of Defense
under this contract.

(c) Agreement. The Contractor agrees that
during performance of this contract it will
not acquire any direct financial interest as
described in paragraph (b) of this clause, or,
if it does acquire or plan to acquire such in-
terest, it will immediately notify the Con-
tracting Officer. The Contractor further
agrees to provide to the Contracting Officer
all relevant information regarding the
change in financial interests so that the Con-
tracting Officer can determine whether an
exception applies or whether the Contractor
will be allowed to continue performance on
this contract. If a direct financial interest
cannot be avoided, eliminated, or mitigated
to the Contracting Officer’s satisfaction, the
Contracting Officer may terminate this con-
tract for default for the Contractor’s mate-
rial failure to comply with the terms and
conditions of award or may take other reme-
dial measures as appropriate in the Con-
tracting Officer’s sole discretion.

(d) Notwithstanding any other clause of
this contract, if the Contracting Officer de-
termines that the Contractor misrepresented
its financial interests at the time of award
or has violated the agreement in paragraph
(c) of this clause, the Government may ter-
minate this contract for default for the Con-
tractor’s material failure to comply with the
terms and conditions of award or may take
other remedial measures as appropriate in
the Contracting Officer’s sole discretion.

(e) This clause implements the require-
ments of 10 U.S.C. 2410p, as added by Section
807 of the National Defense Authorization
Act for Fiscal Year 2007 (Pub. L. 109-364), and
Section 802 of the National Defense Author-
ization Act for Fiscal Year 2008 (Pub. L. 110-
181).

(End of clause)

[73 FR 1825, Jan. 10, 2007, as amended at 74
FR 34269, July 15, 2009]
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252.211-7000 Acquisition streamlining.

As prescribed in 211.002-70, use the
following clause:

ACQUISITION STREAMLINING (DEC 1991)

(a) The Government’s acquisition stream-
lining objectives are to—

(1) Acquire systems that meet stated per-
formance requirements;

(2) Avoid over-specification; and

(3) Ensure that cost effective requirements
are included in future acquisitions.

(b) The Contractor shall—

(1) Prepare and submit acquisition stream-
lining recommendations in accordance with
the statement of work of this contract; and

(2) Format and submit the recommenda-
tions as prescribed by data requirements on
the contract data requirements list of this
contract.

(c) The Government has the right to ac-
cept, modify, or reject the Contractor’s rec-
ommendations.

(d) The Contractor shall insert this clause,
including this paragraph (d), in all sub-
contracts over $1 million, awarded in the
performance of this contract.

(End of clause)

[66 FR 36479, July 31, 1991. Redesignated and
amended at 60 FR 61600, Nov. 30, 1995]

252.211-7001 Availability of Specifica-
tions, Standards, and Data Item De-
scriptions Not Listed in the Acquisi-
tion Streamlining and Standardiza-
tion Information System (ASSIST),
and Plans, Drawings, and Other
Pertinent Documents. Availability
of specifications and standards Not
listed in DODISS, data item descrip-
tions Not listed in DoD 5010.12-L,
and plans, drawings, and other per-
tinent documents.

As prescribed in 211.204(c), use the
following provision:

AVAILABILITY OF SPECIFICATIONS, STANDARDS,
AND DATA ITEM DESCRIPTIONS NOT LISTED
IN THE ACQUISITION STREAMLINING AND
STANDARDIZATION INFORMATION SYSTEM
(ASSIST), AND PLANS, DRAWINGS, AND
OTHER PERTINENT DOCUMENTS (MAY 2006)

Offerors may obtain the specifications,
standards, plans, drawings, data item de-
scriptions, and other pertinent documents
cited in this solicitation by submitting a re-
quest to:

(Activity)

(Complete Address)

Include the number of the solicitation and
the title and number of the specification,
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standard, plan, drawing, or other pertinent
document.

(End of provision)

[66 FR 36479, July 31, 1991. Redesignated and
amended at 60 FR 61600, Nov. 30, 1995; 71 FR
27641, May 12, 2006]

252.211-7002 Availability for examina-
tion of specifications, standards,
plans, drawings, data item descrip-
tions, and other pertinent docu-
ments.

As prescribed in 211.204(c), use the
following provision:

AVAILABILITY FOR EXAMINATION OF SPECIFICA-
TIONS, STANDARDS, PLANS, DRAWINGS, DATA
ITEM DESCRIPTIONS, AND OTHER PERTINENT
DOCUMENTS (DEC 1991)

The specifications, standards, plans, draw-
ings, data item descriptions, and other perti-
nent documents cited in this solicitation are
not available for distribution but may be ex-
amined at the following location:

(Insert complete address)

(End of provision)

[66 FR 36479, July 31, 1991. Redesignated and
amended at 60 FR 61600, Nov. 30, 1995]
252.211-7003 Item identification and
valuation.

As prescribed in 211.274-5(a), use the
following clause:

ITEM IDENTIFICATION AND VALUATION (AUG
2008)

(a) Definitions. As used in this clause’

Automatic identification device means a de-
vice, such as a reader or interrogator, used
to retrieve data encoded on machine-read-
able media.

Concatenated unique item identifier means—

(1) For items that are serialized within the
enterprise identifier, the linking together of
the unique identifier data elements in order
of the issuing agency code, enterprise identi-
fier, and unique serial number within the en-
terprise identifier; or

(2) For items that are serialized within the
original part, lot, or batch number, the link-
ing together of the unique identifier data
elements in order of the issuing agency code;
enterprise identifier; original part, lot, or
batch number; and serial number within the
original part, lot, or batch number.

Data qualifier means a specified character
(or string of characters) that immediately
precedes a data field that defines the general
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category or intended use of the data that fol-
lows.

DoD recognized unique identification equiva-
lent means a unique identification method
that is in commercial use and has been rec-
ognized by DoD. All DoD recognized unique
identification equivalents are listed at htip:/
www.acq.osd.mil/dpap/pdi/uid/
iuid equivalents.html.

DoD unique item identification means a Sys-
tem of marking items delivered to DoD with
unique item identifiers that have machine-
readable data elements to distinguish an
item from all other like and unlike items.
For items that are serialized within the en-
terprise identifier, the unique item identifier
shall include the data elements of the enter-
prise identifier and a unique serial number.
For items that are serialized within the part,
lot, or batch number within the enterprise
identifier, the unique item identifier shall
include the data elements of the enterprise
identifier; the original part, lot, or batch
number; and the serial number.

Enterprise means the entity (e.g., a manu-
facturer or vendor) responsible for assigning
unique item identifiers to items.

Enterprise identifier means a code that is
uniquely assigned to an enterprise by an
issuing agency.

Government’s unit acquisition cost means—

(1) For fixed-price type line, subline, or ex-
hibit line items, the unit price identified in
the contract at the time of delivery;

(2) For cost-type or undefinitized line,
subline, or exhibit line items, the Contrac-
tor’s estimated fully burdened unit cost to
the Government at the time of delivery; and

(3) For items produced under a time-and-
materials contract, the Contractor’s esti-
mated fully burdened unit cost to the Gov-
ernment at the time of delivery.

Issuing agency means an organization re-
sponsible for assigning a mnon-repeatable
identifier to an enterprise (i.e., Dun & Brad-
street’s Data Universal Numbering System
(DUNS) Number, GS1 Company Prefix, or De-
fense Logistics Information System (DLIS)
Commercial and Government Entity (CAGE)
Code).

Issuing agency code means a code that des-
ignates the registration (or controlling) au-
thority for the enterprise identifier.

Item means a single hardware article or a
single unit formed by a grouping of sub-
assemblies, components, or constituent
parts.

Lot or batch number means an identifying
number assigned by the enterprise to a des-
ignated group of items, usually referred to as
either a lot or a batch, all of which were
manufactured under identical conditions.

Machine-readable means an automatic iden-
tification technology media, such as bar
codes, contact memory buttons, radio fre-
quency identification, or optical memory
cards.
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Original part number means a combination
of numbers or letters assigned by the enter-
prise at item creation to a class of items
with the same form, fit, function, and inter-
face.

Parent item means the item assembly, in-
termediate component, or subassembly that
has an embedded item with a unique item
identifier or DoD recognized unique identi-
fication equivalent.

Serial number within the enterprise identifier
means a combination of numbers, letters, or
symbols assigned by the enterprise to an
item that provides for the differentiation of
that item from any other like and unlike
item and is never used again within the en-
terprise.

Serial number within the part, lot, or batch
number means a combination of numbers or
letters assigned by the enterprise to an item
that provides for the differentiation of that
item from any other like item within a part,
lot, or batch number assignment.

Serialization within the enterprise identifier
means each item produced is assigned a se-
rial number that is unique among all the
tangible items produced by the enterprise
and is never used again. The enterprise is re-
sponsible for ensuring unique serialization
within the enterprise identifier.

Serializcation within the part, lot, or batch
number means each item of a particular part,
lot, or batch number is assigned a unique se-
rial number within that part, lot, or batch
number assignment. The enterprise is re-
sponsible for ensuring unique serialization
within the part, lot, or batch number within
the enterprise identifier.

Unique item identifier means a set of data
elements marked on items that is globally
unique and unambiguous. The term includes
a concatenated unique item identifier or a
DoD recognized unique identification equiva-
lent.

Unique item identifier type means a desig-
nator to indicate which method of uniquely
identifying a part has been used. The current
list of accepted unique item identifier types
is maintained at http:/www.acq.osd.mil/dpap/
pdi/uid/uii  types.html.

(b) The Contractor shall deliver all items
under a contract line, subline, or exhibit line
item.

(c) Unique item identifier. (1) The Contractor
shall provide a unique item identifier for the
following:

(i) All delivered items for which the Gov-
ernment’s unit acquisition cost is $5,000 or
more.

(ii) The following items for which the Gov-
ernment’s unit acquisition cost is less than
$5,000:
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Contract line,
subline, or
exhibit line

item No.

Item description

(iii) Subassemblies, components, and parts
embedded within delivered items as specified
in Attachment Number .

(2) The unique item identifier and the com-
ponent data elements of the DoD unique
item identification shall not change over the
life of the item.

(3) Data syntax and semantics of unique item
identifiers. The Contractor shall ensure
that—

(i) The encoded data elements (except
issuing agency code) of the unique item iden-
tifier are marked on the item using one of
the following three types of data qualifiers,
as determined by the Contractor:

(A) Application Identifiers (AIs) (Format
Indicator 05 of ISO/IEC International Stand-
ard 15434), in accordance with ISO/IEC Inter-
national Standard 15418, Information Tech-
nology—EAN/UCC Application Identifiers
and Fact Data Identifiers and Maintenance
and ANSI MH 10.8.2 Data Identifier and Ap-
plication Identifier Standard.

(B) Data Identifiers (DIs) (Format Indi-
cator 06 of ISO/IEC International Standard
156434), in accordance with ISO/IEC Inter-
national Standard 15418, Information Tech-
nology—EAN/UCC Application Identifiers
and Fact Data Identifiers and Maintenance
and ANSI MH 10.8.2 Data Identifier and Ap-
plication Identifier Standard.

(C) Text Element Identifiers (TEIs) (For-
mat Indicator 12 of ISO/IEC International
Standard 15434), in accordance with the Air
Transport Association Common Support
Data Dictionary; and

(ii) The encoded data elements of the
unique item identifier conform to the trans-
fer structure, syntax, and coding of messages
and data formats specified for Format Indi-
cators 05, 06, and 12 in ISO/IEC International
Standard 15434, Information Technology—
Transfer Syntax for High Capacity Auto-
matic Data Capture Media.

(4) Unique item identifier.

(i) The Contractor shall—

(A) Determine whether to—

(1) Serialize within the enterprise identi-
fier;

(2) Serialize within the part, lot, or batch
number; or

(3) Use a DoD recognized unique identifica-
tion equivalent; and

(B) Place the data elements of the unique
item identifier (enterprise identifier; serial
number; DoD recognized unique identifica-
tion equivalent; and for serialization within
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the part, lot, or batch number only: original
part, lot, or batch number) on items requir-
ing marking by paragraph (c)(1) of this
clause, based on the criteria provided in the
version of MIL-STD-130, Identification
Marking of U.S. Military Property, cited in
the contract Schedule.

(ii) The issuing agency code—

(A) Shall not be placed on the item; and

(B) Shall be derived from the data qualifier
for the enterprise identifier.

(d) For each item that requires unique
item identification under paragraph (c)(1)(d)
or (ii) of this clause, in addition to the infor-
mation provided as part of the Material In-
spection and Receiving Report specified else-
where in this contract, the Contractor shall
report at the time of delivery, either as part
of, or associated with, the Material Inspec-
tion and Receiving Report, the following in-
formation:

(1) Unique item identifier.

(2) Unique item identifier type.

(3) Issuing agency code (if concatenated
unique item identifier is used).

(4) Enterprise identifier (if concatenated
unique item identifier is used).

(5) Original part number (if there is serial-
ization within the original part number).

(6) Lot or batch number (if there is serial-
ization within the lot or batch number).

(7) Current part number (optional and only
if not the same as the original part number).

(8) Current part number effective date (op-
tional and only if current part number is
used).

(9) Serial number (if concatenated unique
item identifier is used).

(10) Government’s unit acquisition cost.

(11) Unit of measure.

(e) For embedded subassemblies, compo-
nents, and parts that require DoD unique
item identification under paragraph
(c)(1)(dii) of this clause, the Contractor shall
report as part of, or associated with, the Ma-
terial Inspection and Receiving Report speci-
fied elsewhere in this contract, the following
information:

(1) Unique item identifier of the parent
item under paragraph (c)(1) of this clause
that contains the embedded subassembly,
component, or part.

(2) Unique item identifier of the embedded
subassembly, component, or part.

(3) Unique item identifier type.**

(4) Issuing agency code (if concatenated
unique item identifier is used).**

(5) Enterprise identifier (if concatenated
unique item identifier is used).**

(6) Original part number (if there is serial-
ization within the original part number).**

(7) Lot or batch number (if there is serial-
ization within the lot or batch number).**

(8) Current part number (optional and only
if not the same as the original part num-
ber).**
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(9) Current part number effective date (op-
tional and only if current part number is
used).**

(10) Serial number (if concatenated unique
item identifier is used).**

(11) Description.

** Once per item.

(f) The Contractor shall submit the infor-
mation required by paragraphs (d) and (e) of
this clause in accordance with the data sub-
mission procedures at http:/www.acq.osd.mil/
dpap/pdi/uid/
data submission information.html.

(g) Subcontracts. If the Contractor ac-
quires by subcontract, any item(s) for which
unique item identification is required in ac-
cordance with paragraph (c)(1) of this clause,
the Contractor shall include this clause, in-
cluding this paragraph (g), in the applicable
subcontract(s).

(End of clause)

Alternate I (AUG 2008) As prescribed
in 211.274-4(c) delete paragraphs (c), (d),
(e), (f), and (g) of the basic clause, and
add the following paragraphs (c¢) and (d)
to the basic clause.

(c) For each item delivered under a con-
tract line, subline, or exhibit line item under
paragraph (b) of this clause, in addition to
the information provided as part of the Ma-
terial Inspection and Receiving Report speci-
fied elsewhere in this contract, the Con-
tractor shall report the Government’s unit
acquisition cost.

(d) The Contractor shall submit the infor-
mation required by paragraph (c) of this
clause in accordance with the data submis-
sion procedures at Attp:/www.acq.osd.mil/
dpap/pdi/uid/

data  submission information.html.

[70 FR 20836, Apr. 22, 2005, as amended at 70
FR 35549, June 21, 2005; 72 FR 52298, Sept. 13,
2007; 73 FR 27464, May 13, 2008; 73 FR 46820,
Aug. 12, 2008]

252.211-7004 Alternate preservation,
packaging, and packing.

As prescribed in 211.272, use the fol-
lowing provision:

ALTERNATE PRESERVATION, PACKAGING, AND
PACKING (DEC 1991)

(a) The Offeror may submit two unit prices
for each item—one based on use of the mili-
tary preservation, packaging, or packing re-
quirements of the solicitation; and an alter-
nate based on use of commercial or indus-
trial preservation, packaging, or packing of
equal or better protection than the military.

(b) If the Offeror submits two unit prices,
the following information, as a minimum,
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shall be submitted with the offer to allow
evaluation of the alternate—

(1) The per unit/item cost of commercial or
industrial preservation, packaging, and
packing;

(2) The per unit/item cost of military pres-
ervation, packaging, and packing;

(3) The description of commercial or indus-
trial preservation, packaging, and packing
procedures, including material specifica-
tions, when applicable, to include—

(i) Method of preservation;

(ii) Quantity per unit package;

(iii) Cleaning/drying treatment;

(iv) Preservation treatment;

(v) Wrapping materials;

(vi) Cushioning/dunnage material;

(vii) Thickness of cushioning;

(viii) Unit container;

(ix) Unit package gross weight and dimen-
sions;

(x) Packing; and

(xi) Packing gross weight and dimensions;
and

(4) Item characteristics, to include—

(i) Material and finish;

(ii) Net weight;

(iii) Net dimensions; and

(iv) Fragility.

(c) If the Contracting Officer does not
evaluate or accept the Offeror’s proposed al-
ternate commercial or industrial preserva-
tion, packaging, or packing, the Offeror
agrees to preserve, package, or pack in ac-
cordance with the specified military require-
ments.

(End of provision)

[66 FR 36479, July 31, 1991. Redesignated and
amended at 60 FR 61600, Nov. 30, 1995]

252.211-7005 Substitutions for military
or Federal specifications and stand-
ards.

As prescribed in 211.273-4, use the fol-
lowing clause:

SUBSTITUTIONS FOR MILITARY OR FEDERAL
SPECIFICATIONS AND STANDARDS (NOV 2005)

(a) Definition. ‘‘SPI process,” as used in
this clause, means a management or manu-
facturing process that has been accepted pre-
viously by the Department of Defense under
the Single Process Initiative (SPI) for use in
lieu of a specific military or Federal speci-
fication or standard at specific facilities.
Under SPI, these processes are reviewed and
accepted by a Management Council, which
includes representatives of the Contractor,
the Defense Contract Management Agency,
the Defense Contract Audit Agency, and the
military departments.

(b) Offerors are encouraged to propose SPI
processes in lieu of military or Federal speci-
fications and standards cited in the solicita-
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tion. A listing of SPI processes accepted at
specific facilities is available via the Inter-
net at http://guidebook.dcma.mil/20/
guidebook process.htm (paragraph 4.2).

(c) An offeror proposing to use an SPI proc-
ess in lieu of military or Federal specifica-
tions or standards cited in the solicitation
shall—

(1) Identify the specific military or Federal
specification or standard for which the SPI
process has been accepted;

(2) Identify each facility at which the of-
feror proposes to use the specific SPI process
in lieu of military or Federal specifications
or standards cited in the solicitation;

(3) Identify the contract line items, subline
items, components, or elements affected by
the SPI process; and

(4) If the proposed SPI process has been ac-
cepted at the facility at which it is proposed
for use, but is not yet listed at the Internet
site specified in paragraph (b) of this clause,
submit documentation of Department of De-
fense acceptance of the SPI process.

(d) Absent a determination that an SPI
process is not acceptable for this procure-
ment, the Contractor shall use the following
SPI processes in lieu of military or Federal
specifications or standards:

(Offeror insert information for each SPI process)
SPI Process:

Facility:

Military or Federal Specification or Stand-
ard:

Affected Contract Line Item Number,
Subline Item Number, Component, or Ele-
ment:

(e) If a prospective offeror wishes to ob-
tain, prior to the time specified for receipt of
offers, verification that an SPI process is an
acceptable replacement for military or Fed-
eral specifications or standards required by
the solicitation, the prospective offeror—

(1) May submit the information required
by paragraph (d) of this clause to the Con-
tracting Officer prior to submission of an
offer; but

(2) Must submit the information to the
Contracting Officer at least 10 working days
prior to the date specified for receipt of of-
fers.

(End of clause)

[64 FR 14399, Mar. 25, 1999; 64 FR 28875, May
27, 1999, as amended at 65 FR 52953, Aug. 31,
2000; 66 FR 49861, Oct. 1, 2001; 68 FR 7440, Feb.
14, 2003; 70 FR 67924, Nov. 9, 2005]

252.211-7006 Radio Frequency Identi-
fication.

As prescribed in 211.275-3, use the fol-
lowing clause:
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RADIO FREQUENCY IDENTIFICATION (FEB 2007)

(a) Definitions. As used in this clause—

Advance shipment mnotice means an elec-
tronic notification used to list the contents
of a shipment of goods as well as additional
information relating to the shipment, such
as order information, product description,
physical characteristics, type of packaging,
marking, carrier information, and configura-
tion of goods within the transportation
equipment.

Bulk commodities means the following com-
modities, when shipped in rail tank cars,
tanker trucks, trailers, other bulk wheeled
conveyances, or pipelines:

(1) Sand.

(2) Gravel.

(3) Bulk liquids (water, chemicals, or pe-
troleum products).

(4) Ready-mix concrete or similar con-
struction materials.

(5) Coal or combustibles such as firewood.

(6) Agricultural products such as seeds,
grains, or animal feed.

Case means either a MIL-STD-129 defined
exterior container within a palletized unit
load or a MIL-STD-129 defined individual
shipping container.

Electronic Product CodeT™ (EPC) means an
identification scheme for universally identi-
fying physical objects via RFID tags and
other means. The standardized EPC data
consists of an EPC (or EPC identifier) that
uniquely identifies an individual object, as
well as an optional filter value when judged
to be necessary to enable effective and effi-
cient reading of the EPC tags. In addition to
this standardized data, certain classes of
EPC tags will allow user-defined data. The
EPC tag data standards will define the
length and position of this data, without de-
fining its content.

EPCglobal™ means a joint venture be-
tween EAN International and the Uniform
Code Council to establish and support the
EPC network as the global standard for im-
mediate, automatic, and accurate identifica-
tion of any item in the supply chain of any
company, in any industry, anywhere in the
world.

Exterior container means a MIL-STD-129 de-
fined container, bundle, or assembly that is
sufficient by reason of material, design, and
construction to protect unit packs and inter-
mediate containers and their contents dur-
ing shipment and storage. It can be a unit
pack or a container with a combination of
unit packs or intermediate containers. An
exterior container may or may not be used
as a shipping container.

Palletized unit load means a MIL-STD-129
defined quantity of items, packed or un-
packed, arranged on a pallet in a specified
manner and secured, strapped, or fastened on
the pallet so that the whole palletized load is
handled as a single unit. A palletized or skid-
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ded load is not considered to be a shipping
container. A loaded 463L System pallet is not
considered to be a palletized unit load. Refer
to the Defense Transportation Regulation,
DoD 4500.9-R, Part II, Chapter 203, for mark-
ing of 463L System pallets.

Passive RFID tag means a tag that reflects
energy from the reader/interrogator or that
receives and temporarily stores a small
amount of energy from the reader/interro-
gator signal in order to generate the tag re-
sponse.

(1) Until February 28, 2007, the acceptable
tags are—

(i) EPC Class 0 passive RFID tags that
meet the EPCglobal Class 0 specification;
and

(ii) EPC Class 1 passive RFID tags that
meet the EPCglobal Class 1 specification.
This includes both the Generation 1 and Gen-
eration 2 Class 1 specifications.

(2) Beginning March 1, 2007, the only ac-
ceptable tags are EPC Class 1 passive RFID
tags that meet the EPCglobal Class 1 Gen-
eration 2 specification. Class 0 and Class 1
Generation 1 tags will no longer be accepted
after February 28, 2007.

Radio  Frequency  Identification (RFID)
means an automatic identification and data
capture technology comprising one or more
reader/interrogators and one or more radio
frequency transponders in which data trans-
fer is achieved by means of suitably modu-
lated inductive or radiating electromagnetic
carriers.

Shipping container means a MIL-STD-129
defined exterior container that meets carrier
regulations and is of sufficient strength, by
reason of material, design, and construction,
to be shipped safely without further packing
(e.g., wooden boxes or crates, fiber and metal
drums, and corrugated and solid fiberboard
boxes).

(b)(1) Except as provided in paragraph
(b)(2) of this clause, the Contractor shall
affix passive RFID tags, at the case and
palletized unit load packaging levels, for
shipments of items that—

(i) Are in any of the following classes of
supply, as defined in DoD 4140.1-R, DoD Sup-
ply Chain Materiel Management Regulation,
AP1.1.11:

(A) Subclass of Class I—Packaged oper-
ational rations.

(B) Class II—Clothing, individual equip-
ment, tentage, organizational tool kits, hand
tools, and administrative and housekeeping
supplies and equipment.

(C) Class IIIP—Packaged petroleum, lubri-
cants, oils, preservatives, chemicals, and ad-
ditives.

(D) Class IV—Construction and barrier ma-
terials.

(E) Class VI—Personal demand items (non-
military sales items).

(F) Subclass of Class VIII—Medical mate-
rials (excluding pharmaceuticals,
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biologicals, and reagents—suppliers should
limit the mixing of excluded and non-ex-
cluded materials).

(G) Class IX—Repair parts and components
including kits, assemblies and subassem-
blies, reparable and consumable items re-
quired for maintenance support of all equip-
ment, excluding medical-peculiar repair
parts; and

(ii) Are being shipped to any of the fol-
lowing locations:

(A) Defense Distribution Depot, Susque-
hanna, PA: DoDAAC W25G1U or SW3124.

(B) Defense Distribution Depot, San Joa-
quin, CA: DoDAAC W62G2T or SW3224.

(C) Defense Distribution Depot, Albany,
GA: DoDAAC SW3121.

(D) Defense Distribution Depot, Anniston,
AL: DoDAAC W31G1Z or SW3120.

(E) Defense Distribution Depot, Barstow,
CA: DoDAAC SW3215.

(F) Defense Distribution Depot,
Point, NC: DoDAAC SW3113.

(G) Defense Distribution Depot, Columbus,
OH: DoDAAC SW0700.

(H) Defense Distribution Depot, Corpus
Christi, TX: DoDAAC W45H08 or SW3222.

(I) Defense Distribution Depot, Hill, UT:
DoDAAC SW3210.

(J) Defense Distribution Depot, Jackson-
ville, FL.: DoDAAC SW3122.

(K) Defense Distribution Depot, Oklahoma
City, OK: DoDAAC SW3211.

(L) Defense Distribution Depot, Norfolk,
VA: DoDAAC SW3117.

(M) Defense Distribution Depot,
Sound, WA: DoDAAC SW3216.

(N) Defense Distribution Depot, Red River,
TX: DoDAAC W45G19 or SW3227.

(O) Defense Distribution Depot, Richmond,
VA: DoDAAC SW0400.

(P) Defense Distribution Depot, San Diego,
CA: DoDAAC SW3218.

Cherry

Puget

Q) Defense Distribution Depot,
Tobyhanna, PA: DoDAAC W25G1W or
SW3114.

(R) Defense Distribution Depot, Warner
Robins, GA: DoDAAC SW3119.

(S) Air Mobility Command Terminal,
Charleston Air Force Base, Charleston, SC:
Air Terminal Identifier Code CHS.

(T) Air Mobility Command Terminal,
Naval Air Station, Norfolk, VA: Air Ter-
minal Identifier Code NGU.

(U) Air Mobility Command Terminal,
Travis Air Force Base, Fairfield, CA: Air
Terminal Identifier Code SUU.

(V) A location outside the contiguous
United States when the shipment has been
assigned Transportation Priority 1.

(2) The following are excluded from the re-
quirements of paragraph (b)(1) of this clause:

(i) Shipments of bulk commodities.

(ii) Shipments to locations other than De-
fense Distribution Depots when the contract
includes the clause at FAR 52.213-1, Fast
Payment Procedures.

48 CFR Ch. 2 (10-1-09 Edition)

(c) The Contractor shall—

(1) Ensure that the data encoded on each
passive RFID tag are unique (i.e., the binary
number is never repeated on any and all con-
tracts) and conforms to the requirements in
paragraph (d) of this clause;

(2) Use passive tags that are readable; and

(3) Ensure that the passive tag is affixed at
the appropriate location on the specific level
of packaging, in accordance with MIL-STD-
129 (Section 4.9.2) tag placement specifica-
tions.

(d) Data syntaxr and standards. The Con-
tractor shall encode an approved RFID tag
using the instructions provided in the
EPCTM Tag Data Standards in effect at the
time of contract award. The EPCTM Tag
Data Standards are available at htip:/
www.epcglobalinc.org/standards/.

(1) If the Contractor is an EPCglobal™
subscriber and possesses a unique EPCTM
company prefix, the Contractor may use any
of the identity types and encoding instruc-
tions described in the most recent EPCT™M
Tag Data Standards document to encode
tags.

(2) If the Contractor chooses to employ the
DoD Identity Type, the Contractor shall use
its previously assigned Commercial and Gov-
ernment Entity (CAGE) Code and shall en-
code the tags in accordance with the tag
identity type details located at htip:/
www.acq.osd.mil/log/rfid/tag  data.htm. If the
Contractor uses a third party packaging
house to encode its tags, the CAGE code of
the third party packaging house is accept-
able.

(3) Regardless of the selected encoding
scheme, the Contractor is responsible for en-
suring that each tag contains a globally
unique identifier.

(e) Receiving report. The Contractor shall
electronically submit advance shipment no-
tice(s) with the RFID tag identification
(specified in paragraph (d) of this clause) in
advance of the shipment in accordance with
the procedures at http:/www.acq.osd.mil/log/
rfid/advance shipment ntc.htm.

(End of Clause)

[70 FR 53968, Sept. 13, 2005, as amended at 71
FR 29086, May 19, 2006; 72 FR 6483, Feb. 12,
2007]

252.211-7007 Reporting of Govern-
ment-Furnished Equipment in the
DoD Item Unique Identification
(IUID) Registry.

As prescribed in 211.274-5(b), use the
following clause:

REPORTING OF GOVERNMENT-FURNISHED
EQUIPMENT IN THE DOD ITEM UNIQUE IDEN-
TIFICATION (IUID) REGISTRY (NOV 2008)

(a) Definitions. As used in this clause—
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2D data matrix symbol means the 2-dimen-
sional Data Matrix ECC 200 as specified by
International Standards Organization/Inter-
national Electrotechnical Commission (ISO/
IEC) Standard 16022: Information Tech-
nology—International Symbology Specifica-
tion—Data Matrix.

Acquisition cost, for Government-furnished
equipment, means the amount identified in
the contract, or in the absence of such iden-
tification, the item’s fair market value.

Concatenated unique item identifier means—

(1) For items that are serialized within the
enterprise identifier, the linking together of
the unique identifier data elements in order
of the issuing agency code, enterprise identi-
fier, and unique serial number within the en-
terprise identifier; e.g., the enterprise identi-
fier along with the contractor’s property in-
ternal identification, i.e., tag number is rec-
ognized as the serial number; or

(2) For items that are serialized within the
original part, lot, or batch number, the link-
ing together of the unique identifier data
elements in order of the issuing agency code;
enterprise identifier; original part, lot, or
batch number; and serial number within the
original part, lot, or batch number.

Equipment means a tangible item that is
functionally complete for its intended pur-
pose, durable, nonexpendable, and needed for
the performance of a contract. Equipment is
not intended for sale, and does not ordinarily
lose its identity or become a component part
of another article when put into use.

Government-furnished equipment means an
item of special tooling, special test equip-
ment, or equipment, in the possession of, or
directly acquired by, the Government and
subsequently furnished to the Contractor
(including subcontractors and alternate lo-
cations) for the performance of a contract.

Item means equipment, special tooling, or
special test equipment, to include such
equipment, special tooling, or special test
equipment that is designated as serially
managed, mission essential, sensitive, or
controlled inventory (if previously identified
as such in accordance with the terms and
conditions of the contract).

Item wunique identification (IUID) means a
system of assigning, reporting, and marking
DoD property with unique item identifiers
that have machine-readable data elements to
distinguish an item from all other like and
unlike items.

IUID Registry means the DoD data reposi-
tory that receives input from both industry
and Government sources and provides stor-
age of, and access to, data that identifies and
describes tangible Government personal
property.

Material means property that may be con-
sumed or expended during the performance
of a contract, component parts of a higher
assembly, or items that lose their individual
identity through incorporation into an end
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item. Material does not include equipment,
special tooling, or special test equipment.

Reparable means an item, typically in un-
serviceable condition, furnished to the Con-
tractor for maintenance, repair, modifica-
tion, or overhaul.

Sensitive item means an item potentially
dangerous to public safety or security if sto-
len, lost, or misplaced, or that shall be sub-
ject to exceptional physical security, protec-
tion, control, and accountability. Examples
include weapons, ammunition, explosives,
controlled substances, radioactive materials,
hazardous materials or wastes, or precious
metals.

Serially managed item means an item des-
ignated by DoD to be uniquely tracked, con-
trolled, or managed in maintenance, repair,
and/or supply systems by means of its serial
number.

Special test equipment means either single
or multipurpose integrated test units engi-
neered, designed, fabricated, or modified to
accomplish special purpose testing in per-
forming a contract. It consists of items or
assemblies of equipment including founda-
tions and similar improvements necessary
for installing special test equipment, and
standard or general purpose items or compo-
nents that are interconnected and inter-
dependent so as to become a new functional
entity for special testing purposes. Special
test equipment does not include material,
special tooling, real property, or equipment
items used for general testing purposes, or
property that with relatively minor expense
can be made suitable for general purpose use.

Special tooling means jigs, dies, fixtures,
molds, patterns, taps, gauges, and all compo-
nents of these items, including foundations
and similar improvements necessary for in-
stalling special tooling, and which are of
such a specialized nature that without sub-
stantial modification or alteration their use
is limited to the development or production
of particular supplies or parts thereof or to
the performance of particular services. Spe-
cial tooling does not include material, spe-
cial test equipment, real property, equip-
ment, machine tools, or similar capital
items.

Unique item identifier (UII) means a set of
data elements permanently marked on an
item that is globally unique and unambig-
uous and never changes, in order to provide
traceability of the item throughout its total
life cycle. The term includes a concatenated
UII or a DoD recognized unique identifica-
tion equivalent.

Virtual UII means the UII data elements
assigned to an item that is not marked with
a DoD compliant 2D data matrix symbol,
e.g., enterprise identifier, part number, and
serial number; or the enterprise identifier
along with the Contractor’s property inter-
nal identification, i.e., tag number.
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(b) Requirement for item unique identification
of Government-furnished equipment. Except as
provided in paragraph (c¢) of this clause—

(1) Contractor accountability and manage-
ment of Government-furnished equipment
shall be performed at the item level; and

(2) Unless provided by the Government, the
Contractor shall establish a virtual UII or a
DoD recognized unique identification for
items that are—

(i) Valued at $5,000 or more in unit acquisi-
tion cost; or

(ii) Valued at less than $5,000 in unit acqui-
sition cost and are serially managed, mission
essential, sensitive, or controlled inventory,
as identified in accordance with the terms
and conditions of the contract.

(c) Exceptions. Paragraph (b) of this clause
does not apply to—

(1) Government-furnished material;

(2) Reparables;

(3) Contractor-acquired property;

(4) Property under any statutory leasing
authority;

(5) Property to which the Government has
acquired a lien or title solely because of par-
tial, advance, progress, or performance-based
payments;

(6) Intellectual property or software; or

(7) Real property.

(d) Procedures for establishing Ulls. To per-
mit reporting of virtual UIls to the DoD
IUID Registry, the Contractor’s property
management system shall enable the fol-
lowing data elements in addition to those re-
quired by paragraph (f)(1)(iii) of the Govern-
ment Property clause of this contract (FAR
52.245-1):

(1) Parent UII.

(2) Concatenated UII.

(3) Received/Sent (shipped) date.

(4) Status code.

(5) Current part number (if different from
the original part number).

(6) Current part number effective date.

(7) Category code (‘“‘E” for equipment).

(8) Contract number.

(9) Commercial and Government Entity
(CAGE) code.

(10) Mark record.

(i) Bagged or tagged code (for items too
small to individually tag or mark).

(ii) Contents (the type of information re-
corded on the item, e.g., item internal con-
trol number).

(iii) Effective date (date the mark is ap-
plied).

(iv) Added or removed code/flag.

(v) Marker code (designates which code is
used in the marker identifier, e.g., D=CAGE,
UN=DUNS, LD=DODAAC).

(vi) Marker identifier, e.g.,
CAGE code or DUNS number.

(vii) Medium code; how the data is re-
corded, e.g., barcode, contact memory but-
ton.

Contractor’s
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(viii) Value, e.g., actual text or data string
that is recorded in its human readable form.

(ix) Set (used to group marks when mul-
tiple sets exist); for the purpose of this
clause, this defaults to “‘one (1)”.

(e) Procedures for updating the DoD IUID
Registry. The Contractor shall update the
DoD IUID Registry at https:/www.bpn.gov/
iuid for changes in status, mark, custody, or
disposition of items—

(1) Delivered or shipped from the Contrac-
tor’s plant, under Government instructions,
except when shipment is to a subcontractor
or other location of the Contractor;

(2) Consumed or expended, reasonably and
properly, or otherwise accounted for, in the
performance of the contract as determined
by the Government property administrator,
including reasonable inventory adjustments;

(3) Disposed of; or

(4) Transferred to a follow-on or other con-
tract.

(End of clause)

[73 FR 70908, Nov. 24, 2008; as amended at 73
FR 76972, Dec. 18, 2008]

252.212-7000 Offeror
and
items.

As prescribed in 212.301(f)(ii), use the
following provision:

representations
certifications—Commercial

OFFEROR REPRESENTATIONS AND CERTIFI-
CATIONS—COMMERCIAL ITEMS (JUN 2005)

(a) Definitions. As used in this clause—

(1) Foreign person means any person other
than a United States person as defined in
Section 16(2) of the Export Administration
Act of 1979 (50 U.S.C. App. Sec. 2415).

(2) United States means the 50 States, the
District of Columbia, outlying areas, and the
outer Continental Shelf as defined in 43
U.S.C. 1331.

(3) United States person is defined in Section
16(2) of the Export Administration Act of
1979 and means any United States resident or
national (other than an individual resident
outside the United States and employed by
other than a United States person), any do-
mestic concern (including any permanent do-
mestic establishment of any foreign con-
cern), and any foreign subsidiary or affiliate
(including any permanent foreign establish-
ment) of any domestic concern which is con-
trolled in fact by such domestic concern, as
determined under regulations of the Presi-
dent.

(b) Certification. By submitting this offer,
the Offeror, if a foreign person, company or
entity, certifies that it—

(1) Does not comply with the Secondary
Arab Boycott of Israel; and
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(2) Is not taking or knowingly agreeing to
take any action, with respect to the Sec-
ondary Boycott of Israel by Arab countries,
which 50 U.S.C. App. Sec. 2407(a) prohibits a
United States person from taking.

(c) Representation of Extent of Transpor-
tation by Sea. (This representation does not
apply to solicitations for the direct purchase
of ocean transportation services).

(1) The Offeror shall indicate by checking
the appropriate blank in paragraph (c)(2) of
this provision whether transportation of sup-
plies by sea is anticipated under the result-
ant contract. The term ‘‘supplies’ is defined
in the Transportation of Supplies by Sea
clause of this solicitation.

(2) Representation. The Offeror represents
that it—

Does anticipate that supplies will be
transported by sea in the performance of any
contract or subcontract resulting from this
solicitation.

Does not anticipate that supplies
will be transported by sea in the perform-
ance of any contract or subcontract result-
ing from this solicitation.

(3) Any contract resulting from this solici-
tation will include the Transportation of
Supplies by Sea clause. If the Offeror rep-
resents that it will not use ocean transpor-
tation, the resulting contract will also in-
clude the Defense Federal Acquisition Regu-
lation Supplement clause at 252.247-7024, No-
tification of Transportation of Supplies by
Sea.

(End of provision)

[60 FR 61600, Nov. 30, 1995, as amended at 61
FR 50455, Sept. 26, 1996; 70 FR 35546, June 21,
2005]

252.212-7001 Contract terms and con-
ditions required to implement stat-
utes or Executive orders applicable
to Defense acquisitions of commer-
cial items.

As prescribed in 212.301(f)(iii), use the
following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED
TO IMPLEMENT STATUTES OR EXECUTIVE OR-
DERS APPLICABLE TO DEFENSE ACQUISITIONS
OF COMMERCIAL ITEMS (JUL 2009)

(a) The Contractor agrees to comply with
the following Federal Acquisition Regula-
tion (FAR) clause which, if checked, is in-
cluded in this contract by reference to im-
plement a provision of law applicable to ac-
quisitions of commercial items or compo-
nents.

~ 52.203-3,
U.S.C. 2207).

(b) The Contractor agrees to comply with
any clause that is checked on the following
list of Defense FAR Supplement clauses

Gratuities (APR 1984) (10
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which, if checked, is included in this con-
tract by reference to implement provisions
of law or Executive orders applicable to ac-
quisitions of commercial items or compo-
nents.

Q) 252.203-7000, Requirements Relat-
ing to Compensation of Former DoD Officials
(JAN 2009) (Section 847 of Pub. L. 110-181).

(2) _ 252.205-7000, Provision of Informa-
tion to Cooperative Agreement Holders (DEC
1991) (10 U.S.C. 2416).

(3)  252.219-7003, Small Business Subcon-
tracting Plan (DoD Contracts) (APR 2007) (15
U.S.C. 637).

(4)  252.219-7004, Small Business Subcon-
tracting Plan (Test Program) (AUG 2008) (15
U.S.C. 637 note).

(5)  252.225-7001, Buy American Act and
Balance of Payments Program (JAN 2009) (41
U.S.C. 10a-10d, E.O. 10582).

(6)  252.225-7008, Restriction on Acquisi-
tion of Specialty Metals (JUL 2009) (10 U.S.C.
2533b).

(7)  252.225-7009, Restriction on Acquisi-
tion of Certain Articles Containing Specialty
Metals (JUL 2009) (10 U.S.C. 2533b).

(8)  252.225-7012, Preference for Certain
Domestic Commodities (DEC 2008) (10 U.S.C.
2533a).

(9)  252.225-7015, Restriction on Acquisi-
tion of Hand or Measuring Tools (JUN 2005)
(10 U.S.C. 2533a).

(10)  252.225-7016, Restriction on Acquisi-
tion of Ball and Roller Bearings (MAR 2006)
(Section 8065 of Public Law 107-117 and the
same restriction in subsequent DoD appro-
priations acts).

11)  252.225-7021, Trade Agreements
(JUL 2009) (19 U.S.C. 2501-2518 and 19 U.S.C.
3301 note).

(12)  252.225-7027, Restriction on Contin-
gent Fees for Foreign Military Sales (APR
2003) (22 U.S.C. 27179).

(13) _ 252.225-7028, Exclusionary Policies
and Practices of Foreign Governments (APR
2003) (22 U.S.C. 21755).

(14)(1)  252.225-7036, Buy American Act—
Free Trade Agreements—Balance of Pay-
ments Program (JUL 2009) (41 U.S.C. 10a-10d
and 19 U.S.C. 3301 note).

(ii) Alternate I (JUL 2009) of 252.225-7036.

(15)  252.225-7038, Restriction on Acquisi-
tion of Air Circuit Breakers (JUN 2005) (10
U.S.C. 2534(a)(3)).

(16) 252.226-7001, Utilization of Indian
Organizations, Indian-Owned Economic En-
terprises, and Native Hawaiian Small Busi-
ness Concerns (SEP 2004) (Section 8021 of
Pub. L. 107-248 and similar sections in subse-
quent DoD appropriations acts).

an 252.227-7015, Technical Data—Com-
mercial ITtems (NOV 1995) (10 U.S.C. 2320).

(18)  252.227-7037, Validation of Restric-
tive Markings on Technical Data (SEP 1999)
(10 U.S.C. 2321).
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(19)  252.232-7003, Electronic Submission
of Payment Requests and Receiving Reports
(MAR 2008) (10 U.S.C. 2227).

(20)  252.237-7019, Training for Con-
tractor Personnel Interacting with Detainees
(SEP 2006) (Section 1092 of Public Law 108-
375).

(21)  252.243-7002, Requests for Equitable
Adjustment (MAR 1998) (10 U.S.C. 2410).

(22) 252.247-7003, Pass-Through of
Motor Carrier Fuel Surcharge Adjustment to
the Cost Bearer (JUL 2009) (Section 884 of
Public Law 110-417).

(23)(1)  252.247-7023, Transportation of
Supplies by Sea (MAY 2002) (10 U.S.C. 2631).

(ii)  Alternate I (MAR 2000) of 252.247—
7023.

(iii)  Alternate II (MAR 2000) of 252.247—
7023.

(iv)  Alternate III (MAY 2002) of 252.247—
7023.

(24)  252.247-7024, Notification of Trans-
portation of Supplies by Sea (MAR 2000) (10
U.S.C. 2631).

(c) In addition to the clauses listed in para-
graph (e) of the Contract Terms and Condi-
tions Required to Implement Statutes or Ex-
ecutive Orders—Commercial Items clause of
this contract (FAR 52.212-5), the Contractor
shall include the terms of the following
clauses, if applicable, in subcontracts for
commercial items or commercial compo-
nents, awarded at any tier under this con-
tract:

(1) 252.237-7019, Training for Contractor
Personnel Interacting with Detainees (SEP
2006) (Section 1092 of Public Law 108-375).

(2) 252.247-7003, Pass-Through of Motor Car-
rier Fuel Surcharge Adjustment to the Cost
Bearer (JUL 2009) (Section 884 of Public Law
110-417).

(3) 252.247-7023, Transportation of Supplies
by Sea (MAY 2002) (10 U.S.C. 2631).

(4) 252.247-7024, Notification of Transpor-
tation of Supplies by Sea (MAR 2000) (10
U.S.C. 2631).

(End of clause)

[71 FR 39009, July 11, 2006, as amended at 71
FR 53049, Sept. 8, 2006; 71 FR 58542, Oct. 4,
2006; 71 FR 65752, Nov. 9, 2006; 72 FR 2638, Jan.
22, 2007; 72 FR 14243, Mar. 27, 2007; 72 FR 20763,
20765, Apr. 26, 2007; 73 FR 11356, 11358, Mar. 3,
2008; 73 FR 53151, Sept. 15, 2008; 73 FR 70913,
Nov. 24, 2008; 73 FR 76971, Dec. 18, 2008; 74 FR
2409, Jan. 15, 2009; 74 FR 37639, July 29, 2009]

252.215-7000 Pricing adjustments.
As prescribed in 215.408(1), use the
following clause:
PRICING ADJUSTMENTS (DEC 1991)

The term ‘‘pricing adjustment,” as used in
paragraph (a) of the clauses entitled ‘‘Price
Reduction for Defective Cost or Pricing

48 CFR Ch. 2 (10-1-09 Edition)

Data—Modifications,” ‘‘Subcontractor Cost
or Pricing Data,” and ‘‘Subcontractor Cost
or Pricing Data—Modifications,”” means the
aggregate increases and/or decreases in cost
plus applicable profits.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 62
FR 40473, July 29, 1997; 63 FR 55052, Oct. 14,
1998]

252.215-7001 [Reserved]

252.215-7002 Cost estimating
requirements.

As prescribed in 215.408(2), use the
following clause:

system

COST ESTIMATING SYSTEM REQUIREMENTS
(DEC 2006)

(a) Definitions.

Acceptable estimating system means an esti-
mating system that—

(1) Is maintained, reliable, and consist-
ently applied;

(2) Produces verifiable, supportable, and
documented cost estimates that are an ac-
ceptable basis for negotiation of fair and rea-
sonable prices;

(3) Is consistent with and integrated with
the Contractor’s related management sys-
tems; and

(4) Is subject to applicable financial con-
trol systems.

Estimating system means the Contractor’s
policies, procedures, and practices for gener-
ating estimates of costs and other data in-
cluded in proposals submitted to customers
in the expectation of receiving contract
awards. Estimating system includes the Con-
tractor’s—

(1) Organizational structure;

(2) Established lines of authority, duties,
and responsibilities;

(3) Internal controls and managerial re-
views;

(4) Flow of work, coordination, and com-
munication; and

(5) Estimating methods, techniques, accu-
mulation of historical costs, and other anal-
yses used to generate cost estimates.

(b) General. The Contractor shall establish,
maintain, and comply with an acceptable es-
timating system.

(c) Applicability. Paragraphs (d) and (e) of
this clause apply if the Contractor is a large
business and either—

(1) In its fiscal year preceding award of this
contract, received Department of Defense
(DoD) prime contracts or subcontracts, to-
taling $50 million or more for which cost or
pricing data were required; or

(2) In its fiscal year preceding award of this
contract—
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(i) Received DoD prime contracts or sub-
contracts totaling $10 million or more (but
less than $560 million) for which cost or pric-
ing data were required; and

(ii) Was notified in writing by the Con-
tracting Officer that paragraphs (d) and (e)
of this clause apply.

(d) System requirements. (1) The Contractor
shall disclose its estimating system to the
Administrative Contracting Officer (ACO) in
writing. If the Contractor wishes the Govern-
ment to protect the information as privi-
leged or confidential, the Contractor must
mark the documents with the appropriate
legends before submission.

(2) An estimating system disclosure is ac-
ceptable when the Contractor has provided
the ACO with documentation that—

(i) Accurately describes those policies, pro-
cedures, and practices that the Contractor
currently uses in preparing cost proposals;
and

(ii) Provides sufficient detail for the Gov-
ernment to reasonably make an informed
judgment regarding the acceptability of the
Contractor’s estimating practices.

(3) The Contractor shall—

(i) Comply with its disclosed estimating
system; and

(ii) Disclose significant changes to the cost
estimating system to the ACO on a timely
basis.

(e) Estimating system deficiencies. (1) The
Contractor shall respond to a written report
from the Government that identifies defi-
ciencies in the Contractor’s estimating sys-
tem as follows:

(i) If the Contractor agrees with the report
findings and recommendations, the Con-
tractor shall—

(A) Within 30 days, state its agreement in
writing; and

(B) Within 60 days, correct the deficiencies
or submit a corrective action plan showing
proposed milestones and actions leading to
elimination of the deficiencies.

(ii) If the Contractor disagrees with the re-
port, the Contractor shall, within 30 days,
state its rationale for disagreeing.

(2) The ACO will evaluate the Contractor’s
response and notify the Contractor of the de-
termination concerning remaining defi-
ciencies and/or the adequacy of any proposed
or completed corrective action.

(End of clause)

[566 FR 36479, July 31, 1991, as amended at 62
FR 40473, July 29, 1997; 63 FR 55052, Oct. 14,
1998; 71 FR 69495, Dec. 1, 2006]

252.215-7003 Excessive pass-through
charges—identification of sub-
contract effort.

As prescribed in 215.408(3), use the
following provision:

252.215-7004

EXCESSIVE PASS-THROUGH CHARGES—IDENTI-
FICATION OF SUBCONTRACT EFFORT (MAY
2008)

(a) Definitions. Added value, excessive pass-
through charge, subcontract, and subcon-
tractor, as used in this provision, are defined
in the clause of this solicitation entitled
‘““‘Excessive Pass-Through Charges” (DFARS
252.215-7004).

(b) General. The offeror’s proposal shall ex-
clude excessive pass-through charges.

(c) Performance of work by the Contractor or
a subcontractor. (1) The offeror shall identify
in its proposal the total cost of the work to
be performed by the offeror, and the total
cost of the work to be performed by each
subcontractor, under the contract, task
order, or delivery order.

(2) If the offeror intends to subcontract
more than 70 percent of the total cost of
work to be performed under the contract,
task order, or delivery order, the offeror
shall identify in its proposal—

(i) The amount of the offeror’s indirect
costs and profit applicable to the work to be
performed by the subcontractor(s); and

(ii) A description of the added value pro-
vided by the offeror as related to the work to
be performed by the subcontractor(s).

(3) If any subcontractor proposed under the
contract, task order, or delivery order in-
tends to subcontract to a lower-tier subcon-
tractor more than 70 percent of the total
cost of work to be performed under its sub-
contract, the offeror shall identify in its pro-
posal—

(i) The amount of the subcontractor’s indi-
rect costs and profit applicable to the work
to be performed by the lower-tier subcon-
tractor(s); and

(ii) A description of the added value pro-
vided by the subcontractor as related to the
work to be performed by the lower-tier sub-
contractor(s).

(End of provision)

[73 FR 27472, May 13, 2008]
252.215-7004 Excessive
charges.

As prescribed in 215.408(4), use the
following clause:

pass-through

EXCESSIVE PASS-THROUGH CHARGES (MAY
2008)

(a) Definitions. As used in this clause—

Added value means that the Contractor
performs subcontract management functions
that the Contracting Officer determines are
a benefit to the Government (e.g., processing
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orders of parts or services, maintaining in-
ventory, reducing delivery lead times, man-
aging multiple sources for contract require-
ments, coordinating deliveries, performing
quality assurance functions).

Ezxcessive pass-through charge, with respect
to a Contractor or subcontractor that adds
no or negligible value to a contract or sub-
contract, means a charge to the Government
by the Contractor or subcontractor that is
for indirect costs or profit on work per-
formed by a subcontractor (other than
charges for the costs of managing sub-
contracts and applicable indirect costs and
profit based on such costs).

No or negligible value means the Contractor
or subcontractor cannot demonstrate to the
Contracting Officer that its effort added
value to the contract or subcontract in ac-
complishing the work performed under the
contract (including task or delivery orders).

Subcontract means any contract, as defined
in section 2.101 of the Federal Acquisition
Regulation, entered into by a subcontractor
to furnish supplies or services for perform-
ance of the contract or a subcontract. It in-
cludes but is not limited to purchase orders,
and changes and modifications to purchase
orders.

Subcontractor means any supplier, dis-
tributor, vendor, or firm that furnishes sup-
plies or services to or for the Contractor or
another subcontractor.

(b) General. The Government will not pay
excessive pass-through charges. The Con-
tracting Officer shall determine if excessive
pass-through charges exist.

(c) Required reporting of performance of work
by the Contractor or a subcontractor. The Con-
tractor shall notify the Contracting Officer
in writing if—

(1) The Contractor changes the amount of
subcontract effort after award such that it
exceeds 70 percent of the total cost of work
to be performed under the contract, task
order, or delivery order. The notification
shall identify the revised cost of the sub-
contract effort and shall include verification
that the Contractor will provide added value;
or

(2) Any subcontractor changes the amount
of lower-tier subcontractor effort after
award such that it exceeds 70 percent of the
total cost of the work to be performed under
its subcontract. The notification shall iden-
tify the revised cost of the subcontract effort
and shall include verification that the sub-
contractor will provide added value as re-
lated to the work to be performed by the
lower-tier subcontractor(s).

(d) Recovery of excessive pass-through
charges. If the Contracting Officer deter-
mines that excessive pass-through charges
exist—

(1) For fixed-price contracts, the Govern-
ment shall be entitled to a price reduction

48 CFR Ch. 2 (10-1-09 Edition)

for the amount of excessive pass-through
charges included in the contract price; and

(2) For other than fixed-price contracts,
the excessive pass-through charges are unal-
lowable in accordance with the provisions in
Subpart 31.2 of the Federal Acquisition Reg-
ulation (FAR) and Subpart 231.2 of the De-
fense FAR Supplement.

(e) Access to records. (1) The Contracting Of-
ficer, or authorized representative, shall
have the right to examine and audit all the
Contractor’s records (as defined at FAR
52.215-2(a)) necessary to determine whether
the Contractor proposed, billed, or claimed
excessive pass-through charges.

(2) For those subcontracts to which para-
graph (f) of this clause applies, the Con-
tracting Officer, or authorized representa-
tive, shall have the right to examine and
audit all the subcontractor’s records (as de-
fined at FAR 52.215-2(a)) necessary to deter-
mine whether the subcontractor proposed,
billed, or claimed excessive pass-through
charges.

(f) Flowdown. The Contractor shall insert
the substance of this clause, including this
paragraph (f), in all subcontracts under this
contract, except for—

(1) Firm-fixed-price subcontracts awarded
on the basis of adequate price competition;

(2) Fixed-price subcontracts with economic
price adjustment, awarded on the basis of
adequate price competition;

(3) Firm-fixed-price subcontracts for the
acquisition of a commercial item; or

(4) Fixed-price subcontracts with economic
price adjustment, for the acquisition of a
commercial item.

(End of clause)

Alternate I (MAY 2008). As prescribed
in 215.408(4)(ii), substitute the following
paragraph (b) for paragraph (b) of the
basic clause:

(b) General. The Government will not pay
excessive pass-through charges. The Con-
tracting Officer has determined that there
will be no excessive pass-through charges,
provided the Contractor performs the dis-
closed value-added functions.

[73 FR 27472, May 13, 2008]

252.215-7005 Evaluation Factor for
Employing or Subcontracting With
Members of the Selected Reserve.

As prescribed in 215.370-3(a), use the
following provision:

EVALUATION FACTOR FOR EMPLOYING OR SUB-
CONTRACTING WITH MEMBERS OF THE SE-
LECTED RESERVE (OCT 2008)

(a) Definition. Selected Reserve, as used in
this provision, has the meaning given that
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term in 10 U.S.C. 10143. Selected Reserve
members normally attend regular drills
throughout the year and are the group of Re-
serves most readily available to the Presi-
dent.

(b) This solicitation includes an evaluation
factor that considers the offeror’s intended
use of employees, or individual subcontrac-
tors, who are members of the Selected Re-
serve.

(c) If the offeror, in the performance of any
contract resulting from this solicitation, in-
tends to use employees or individual sub-
contractors who are members of the Selected
Reserve, the offeror’s proposal shall include
documentation to support this intent. Such
documentation may include, but is not lim-
ited to—

(1) Existing company documentation, such
as payroll or personnel records, indicating
the names of the Selected Reserve members
who are currently employed by the company;
or

(2) A statement that one or more positions
will be set aside to be filled by new hires of
Selected Reserve members, along with
verifying documentation.

(End of provision)

[73 FR 62212, Oct. 20, 2008]

252.215-7006 Use of Employees or Indi-
vidual Subcontractors Who Are
Members of the Selected Reserve.

As prescribed in 215.370-3(b), use the
following clause:

USE OF EMPLOYEES OR INDIVIDUAL SUB-
CONTRACTORS WHO ARE MEMBERS OF THE
SELECTED RESERVE (OCT 2008)

(a) Definition. Selected Reserve, as used in
this clause, has the meaning given that term
in 10 U.S.C. 10143. Selected Reserve members
normally attend regular drills throughout
the year and are the group of Reserves most
readily available to the President.

(b) If the Contractor stated in its offer that
it intends to use members of the Selected
Reserve in the performance of this con-
tract—

(1) The Contractor shall use employees, or
individual subcontractors, who are members
of the Selected Reserve in the performance
of the contract to the fullest extent con-
sistent with efficient contract performance;
and

(2) The Government has the right to termi-
nate the contract for default if the Con-
tractor willfully or intentionally fails to use
members of the Selected Reserve, as employ-
ees or individual subcontractors, in the per-
formance of the contract.

252.216-7000
(End of clause)

[73 FR 62212, Oct. 20, 2008]

252.216-7000 Economic price adjust-
ment—basic steel, aluminum, brass,
bronze, or copper mill products.

As prescribed in 216.203-4-70(a), use
the following clause:

ECONOMIC PRICE ADJUSTMENT—BASIC STEEL,
ALUMINUM, BRASS, BRONZE, OR COPPER
MiLL PRODUCTS (JUL 1997)

(a) Definitions. As used in this clause—

Established price means a price which is an
established catalog or market price for a
commercial item sold in substantial quan-
tities to the general public.

Unit price excludes any part of the price
which reflects requirements for preservation,
packaging, and packing beyond standard
commercial practice.

(b) The Contractor warrants that the unit
price stated for (Identify the item) is not in
excess of the Contractor’s established price
in effect on the date set for opening of bids
(or the contract date if this is a negotiated
contract) for like quantities of the same
item. This price is the net price after apply-
ing any applicable standard trade discounts
offered by the Contractor from its catalog,
list, or schedule price.

(c) The Contractor shall promptly notify
the Contracting Officer of the amount and
effective date of each decrease in any estab-
lished price.

(1) Each corresponding contract unit price
shall be decreased by the same percentage
that the established price is decreased.

(2) This decrease shall apply to items deliv-
ered on or after the effective date of the de-
crease in the Contractor’s established price.

(3) This contract shall be modified accord-
ingly.

(d) If the Contractor’s established price is
increased after the date set for opening of
bids (or the contract date if this is a nego-
tiated contract), upon the Contractor’s writ-
ten request to the Contracting Officer, the
corresponding contract unit price shall be in-
creased by the same percentage that the es-
tablished price is increased, and this con-
tract shall be modified accordingly, pro-
vided—

(1) The aggregate of the increases in any
contract unit price under this contract shall
not exceed 10 percent of the original contract
unit price;

(2) The increased contract unit price shall
be effective on the effective date of the in-
crease in the applicable established price if
the Contractor’s written request is received
by the Contracting Officer within ten days of
the change. If it is not, the effective date of
the increased unit price shall be the date of

361



252.216-7001

receipt of the request by the Contracting Of-
ficer; and

(3) The increased contract unit price shall
not apply to quantities scheduled for deliv-
ery before the effective date of the increased
contract unit price unless the Contractor’s
failure to deliver before that date results
from causes beyond the control and without
the fault or negligence of the Contractor,
within the meaning of the Default clause of
this contract.

(4) The Contracting Officer shall not exe-
cute a modification incorporating an in-
crease in a contract unit price under this
clause until the increase is verified.

(e) Within 30 days after receipt of the Con-
tractor’s written request, the Contracting
Officer may cancel, without liability to ei-
ther party, any portion of the contract af-
fected by the requested increase and not de-
livered at the time of such cancellation, ex-
cept as follows—

(1) The Contractor may, after that time,
deliver any items that were completed or in
the process of manufacture at the time of re-
ceipt of the cancellation notice, provided the
Contractor notifies the Contracting Officer
of such items within 10 days after the Con-
tractor receives the cancellation notice.

(2) The Government shall pay for those
items at the contract unit price increased to
the extent provided by paragraph (d) of this
clause.

(3) Any standard steel supply item shall be
deemed to be in the process of manufacture
when the steel for that item is in the state
of processing after the beginning of the fur-
nace melt.

(f) Pending any cancellation of this con-
tract under paragraph (e) of this clause, or if
there is no cancellation, the Contractor shall
continue deliveries according to the delivery
schedule of the contract. The Contractor
shall be paid for those deliveries at the con-
tract unit price increased to the extent pro-
vided by paragraph (d) of this clause.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 62
FR 2614, Jan. 17, 1997; 62 FR 40473, July 29,
1997]

252.216-7001 Economic price adjust-
ment—nonstandard steel items.

As prescribed in 216.203-4-70(b), use
the following clause:

EcoNOMIC PRICE ADJUSTMENT—NONSTANDARD
STEEL ITEMS (JUL 1997)

(a) Definitions. As used in this clause—

Base labor index means the average of the
labor indices for the three months which
consist of the month of bid opening (or offer
submission) and the months immediately
preceding and following that month.

48 CFR Ch. 2 (10-1-09 Edition)

Base steel indexr means the Contractor’s es-
tablished price (see note 6) including all ap-
plicable extras of § per (see
note 1) for (see note 2) on the date
set for bid opening (or the date of submission
of the offer).

Current labor indexr means the average of
the labor indices for the month in which de-
livery of supplies is required to be made and
the month preceding.

Current steel inder means the Contractor’s
established price (see note 6) for that item,
including all applicable extras in effect

days (see note 3) prior to the first
day of the month in which delivery is re-
quired.

Established price is—

(1) A price which is an established catalog
or market price of a commercial item sold in
substantial quantities to the general public;
and

(2) The net price after applying any appli-
cable standard trade discounts offered by the
Contractor from its catalog, list, or schedule
price. (But see Note 6.)

Labor index means the average straight
time hourly earnings of the Contractor’s em-
ployees in the shop of the Contrac-
tor’s plant (see note 4) for any par-
ticular month.

Month means calendar month. However, if
the Contractor’s accounting period does not
coincide with the calendar month, then that
accounting period shall be used in lieu of
month.

(b) Each contract unit price shall be sub-
ject to revision, under the terms of this
clause, to reflect changes in the cost of labor
and steel. For purpose of this price revision,
the proportion of the contract unit price at-
tributable to costs of labor not otherwise in-
cluded in the price of the steel item identi-
fied under the base steel indexr definition in
paragraph (a) shall be percent, and the
proportion of the contract unit price attrib-
utable to the cost of steel shall be per-
cent. (See note 5.)

(c)(1) Unless otherwise specified in this
contract, the labor index shall be computed
by dividing the total straight time earnings
of the Contractor’s employees in the shop
identified in paragraph (a) for any given
month by the total number of straight time
hours worked by those employees in that
month.

(2) Any revision in a contract unit price to
reflect changes in the cost of labor shall be
computed solely by reference to the ‘‘base
labor index’’ and the ‘‘current labor index.”

(d) Any revision in a contract unit price to
reflect changes in the cost of steel shall be
computed solely by reference to the ‘‘base
steel index’’ and the ‘‘current steel index.”

(e)(1) Each contract unit price shall be re-
vised for each month in which delivery of
supplies is required to be made.
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(2) The revised contract unit price shall
apply to the deliveries of those quantities re-
quired to be made in that month regardless
of when actual delivery is made.

(3) Each revised contract unit price shall
be computed by adding—

(i) The adjusted cost of labor (obtained by
multiplying ~ percent of the contract
unit price by a fraction, of which the numer-
ator shall be the current labor index and the
denominator shall be the base labor index);

(ii) The adjusted cost of steel (obtained by
multiplying ~ percent of the contract
unit price by a fraction, of which the numer-
ator shall be the current steel index and the
denominator shall be the base steel index);
and

(iii) The amount equal to percent of
the original contract unit price (representing
that portion of the unit price which relates
neither to the cost of labor nor the cost of
steel, and which is therefore not subject to
revision (see note 5)).

(4) The aggregate of the increases in any
contract unit price under this contract shall
not exceed ten percent of the original con-
tract unit price.

(6) Computations shall be made to the
nearest one-hundredth of one cent.

(f)(1) Pending any revisions of the contract
unit prices, the Contractor shall be paid the
contract unit price for deliveries made.

(2) Within 30 days after final delivery (or
such other period as may be authorized by
the Contracting Officer), the Contractor
shall furnish a statement identifying the
correctness of—

(i) The average straight time hourly earn-
ings of the Contractor’s employees in the
shop identified in paragraph (a) that are rel-
evant to the computations of the base labor
index and the current labor index; and

(ii) The Contractor’s established prices (see
note 6), including all applicable extras for
like quantities of the item that are relevant
to the computation of the base steel index and
the current steel index.

(3) Upon request of the Contracting Officer,
the Contractor shall make available all
records used in the computation of the labor
indices.

(4) Upon receipt of the statement, the Con-
tracting Officer will compute the revised
contract unit prices and modify the contract
accordingly. No modification to this con-
tract will be made pursuant to this clause
until the Contracting Officer has verified the
revised established price (see note 6).

(g2)(1) In the event any item of this con-
tract is subject to a total or partial termi-
nation for convenience, the month in which
the Contractor receives notice of the termi-
nation, if prior to the month in which deliv-
ery is required, shall be considered the
month in which delivery of the terminated
item is required for the purposes of deter-

252.216-7001

mining the current labor and steel indices
under paragraphs (c¢) and (d).

(2) For any item which is not terminated
for convenience, the month in which delivery
is required under the contract shall continue
to apply for determining those indices with
respect to the quantity of the non-termi-
nated item.

(3) If this contract is terminated for de-
fault, any price revision shall be limited to
the quantity of the item which has been de-
livered by the Contractor and accepted by
the Government prior to receipt by the Con-
tractor of the notice of termination.

(h) If the Contractor’s failure to make de-
livery of any required quantity arises out of
causes beyond the control and without the
fault or negligence of the Contractor, within
the meaning of the clause of this contract
entitled ‘‘Default,” the quantity not deliv-
ered shall be delivered as promptly as pos-
sible after the cessation of the cause of the
failure, and the delivery schedule set forth in
this contract shall be amended accordingly.

Notes:

1 Offeror insert the unit price and unit
measure of the standard steel mill item to be
used in the manufacture of the contract
item.

2 Offeror identify the standard steel mill
item to be used in the manufacture of the
contract item.

3 Offeror insert best estimate of the num-
ber of days required for processing the stand-
ard steel mill item in the shop identified
under the labor index definition.

4 Offeror identify the shop and plant in
which the standard steel mill item identified
under the base steel index definition will be fi-
nally fabricated or processed into the con-
tract item.

5 Offeror insert the same percentage fig-
ures for the corresponding blanks in para-
graphs (b), (e)(3)(i), and (e)(3)(ii). In para-
graph (e)(3)(iii), insert the percentage rep-
resenting the difference between the sum of
the percentages inserted in paragraph (b) and
100 percent.

6 In negotiated acquisitions of nonstandard
steel items, when there is no established price
or when it is not desirable to use this price,
this paragraph may refer to another appro-
priate price basis, e.g., an established
interplant price.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 62
FR 2614, Jan. 17, 1997; 62 FR 40473, July 29,
1997]
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252.216-7002 Alternate A, Time-and-
Materials/Labor-Hour Proposal Re-
quirements—Non-Commercial Item
Acquisition With Adequate Price
Competition.

As prescribed in 216.601(e), substitute
the following paragraph (c) for para-
graph (c) of the provision at FAR
52.216-29:

ALTERNATE A, TIME-AND-MATERIALS/LABOR-
HOUR PROPOSAL REQUIREMENTS—NON-COM-
MERCIAL ITEM ACQUISITION WITH ADEQUATE
PRICE COMPETITION (FEB. 2007)

(c) The offeror must establish fixed hourly
rates using separate rates for each category
of labor to be performed by each subcon-
tractor and for each category of labor to be
performed by the offeror, and for each cat-
egory of labor to be transferred between divi-
sions, subsidiaries, or affiliates of the offeror
under a common control.

[71 FR 74471, Dec. 12, 2006]

252.216-7003 Economic price adjust-
ment—wage rates or material
prices controlled by a foreign gov-
ernment.

As prescribed in 216.203-4-70(c), use
the following clause:

EcoNOMIC PRICE ADJUSTMENT—WAGE RATES
OR MATERIAL PRICES CONTROLLED BY A FOR-
EIGN GOVERNMENT (JUN 1997)

(a) The Contractor represents that the
prices set forth in this contract—

(1) Are based on the wage rate(s) or mate-
rial price(s) established and controlled by
the Government of (Offeror insert name
of host country); and

(2) Do not include contingency allowances
to pay for possible increases in wage rates or
material prices.

(b) If wage rates or material prices are re-
vised by the government named in paragraph
(a) of this clause, the Contracting Officer
shall make an equitable adjustment in the
contract price and shall modify the contract
to the extent that the Contractor’s actual
costs of performing this contract are in-
creased or decreased, as a direct result of the
revision, subject to the following:

(1) For increases in established wage rates
or material prices, the increase in contract
unit price(s) shall be effective on the same
date that the government named in para-
graph (a) of this clause increased the appli-
cable wage rate(s) or material price(s), but
only if the Contracting Officer receives the
Contractor’s written request for contract ad-
justment within 10 days of the change. If the
Contractor’s request is received later, the ef-
fective date shall be the date that the Con-
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tracting Officer received the Contractor’s re-
quest.

(2) For decreases in established wage rates
or material prices, the decrease in contract
unit price(s) shall be effective on the same
date that the government named in para-
graph (a) of this clause decreased the appli-
cable wage rate(s) or material price(s). The
decrease in contract unit price(s) shall apply
to all items delivered on and after the effec-
tive date of the government’s rate or price
decrease.

(¢c) No modification changing the contract
unit price(s) shall be executed until the Con-
tracting Officer has verified the applicable
change in the rates or prices set by the gov-
ernment named in paragraph (a) of this
clause. The Contractor shall make available
its books and records that support a re-
quested change in contract price.

(d) Failure to agree to any adjustment
shall be a dispute under the Disputes clause
of this contract.

(End of clause)

[62 FR 34128, June 24, 1997]

252.217-7000 Exercise of option to ful-
fill foreign military sales commit-
ments.

As prescribed in 217.208-70(a), use the
following clause:

EXERCISE OF OPTION T0 FULFILL FOREIGN
MILITARY SALES COMMITMENTS (DEC 1991)

(a) The Government may exercise the op-
tion(s) of this contract to fulfill foreign mili-
tary sales commitments.

(b) The foreign military sales commit-
ments are for:

(Insert name of country, or To Be Deter-
mined)

(Insert applicable CLIN)

(End of clause)

Alternate I (DEC 1991). As prescribed
in 217.208-70(a)(1), substitute the fol-
lowing paragraph (b) for paragraph (b)
of the basic clause:

(b) On the date the option is exercised, the
Government shall identify the foreign coun-
try for the purpose of negotiating any equi-
table adjustment attributable to foreign
military sales. Failure to agree on an equi-
table adjustment shall be treated as a dis-
pute under the Disputes clause of this con-
tract.
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252.217-7001 Surge option.

As prescribed in 217.208-70(b), use the
following clause:

SURGE OPTION (AUG 1992)

(a) General. The Government has the op-
tion to—

(1) Increase the quantity of supplies or
services called for under this contract by no
more than percent; and/or

(2) Accelerate the rate of delivery called
for under this contract, at a price or cost es-
tablished before contract award or to be es-
tablished by negotiation as provided in this
clause.

(b) Schedule. (1) When the Production
Surge Plan (DI-MGMT-80969) is included in
the contract, the option delivery schedule
shall be the production rate provided with
the Plan. If the Plan was negotiated before
contract award, then the negotiated schedule
shall be used.

(2) If there is no Production Surge Plan in
the contract, the Contractor shall, within 30
days from the date of award, furnish the
Contracting Officer a delivery schedule
showing the maximum sustainable rate of
delivery for items in this contract. This de-
livery schedule shall provide acceleration by
month up to the maximum sustainable rate
of delivery achievable within the Contrac-
tor’s existing facilities, equipment, and sub-
contracting structure.

(3) The Contractor shall not revise the op-
tion delivery schedule without approval from
the Contracting Officer.

(c) Exercise of option. (1) The Contracting
Officer may exercise this option at any time
before acceptance by the Government of the
final scheduled delivery.

(2) The Contracting Officer will provide a
preliminary oral or written notice to the
Contractor stating the quantities to be
added or accelerated under the terms of this
clause, followed by a contract modification
incorporating the transmitted information
and instructions. The notice and modifica-
tion will establish a not-to-exceed price
equal to the highest contract unit price or
cost of the added or accelerated items as of
the date of the notice.

(3) The Contractor will not be required to
deliver at a rate greater than the maximum
sustainable delivery rate under paragraph
(b)(2) of this clause, nor will the exercise of
this option extend delivery more than 24
months beyond the scheduled final delivery.

(d) Price negotiation. (1) Unless the option
cost or price was previously agreed upon, the
Contractor shall, within 30 days from the
date of option exercise, submit to the Con-
tracting Officer a cost or price proposal (in-
cluding a cost breakdown) for the added or
accelerated items.

(2) Failure to agree on a cost or price in ne-
gotiations resulting from the exercise of this
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option shall constitute a dispute concerning
a question of fact within the meaning of the
Disputes clause of this contract. However,
nothing in this clause shall excuse the Con-
tractor from proceeding with the perform-
ance of the contract, as modified, while any
resulting claim is being settled.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 57
FR 42633, Sept. 15, 1992]

252.217-7002 Offering property for ex-
change.

As prescribed in 217.7005, use the fol-
lowing provision:

OFFERING PROPERTY FOR EXCHANGE (DEC
1991)

(a) The property described in item number

, is being offered in accordance with

the exchange provisions of section 201(c) of

the Federal Property and Administrative

Services Act of 1949, 63 Stat. 384 (40 U.S.C.
481(c)).

(b) The property is located at (insert ad-
dress). Offerors may inspect the property
during the period (insert beginning and end-
ing dates and insert hours during day).

(End of provision)

252.217-7003 Changes.

As prescribed in 217.7104(a), use the
following clause:

CHANGES (DEC 1991)

(a) The Contracting Officer may, at any
time and without notice to the sureties, by
written change order, make changes within
the general scope of any job order issued
under the Master Agreement in—

(1) Drawings, designs, plans, and specifica-
tions;

(2) Work itemized;

(3) Place of performance of the work;

(4) Time of commencement or completion
of the work; and

(5) Any other requirement of the job order.

(b) If a change causes an increase or de-
crease in the cost of, or time required for,
performance of the job order, whether or not
changed by the order, the Contracting Offi-
cer shall make an equitable adjustment in
the price or date of completion, or both, and
shall modify the job order in writing.

(1) Within ten days after the Contractor re-
ceives notification of the change, the Con-
tractor shall submit to the Contracting Offi-
cer a request for price adjustment, together
with a written estimate of the increased
cost.
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(2) The Contracting Officer may grant an
extension of this period if the Contractor re-
quests it within the ten day period.

(3) If the circumstances justify it, the Con-
tracting Officer may accept and grant a re-
quest for equitable adjustment at any later
time prior to final payment under the job
order, except that the Contractor may not
receive profit on a payment under a late re-
quest.

(c) If the Contractor includes in its claim
the cost of property made obsolete or excess
as a result of a change, the Contracting Offi-
cer shall have the right to prescribe the
manner of disposition of that property.

(d) Failure to agree to any adjustment
shall be a dispute within the meaning of the
Disputes clause.

(e) Nothing in this clause shall excuse the
Contractor from proceeding with the job
order as changed.

(End of clause)

252.217-7004 Job
pensation.
As prescribed in 217.7104(a), use the
following clause:

orders and com-

JOB ORDERS AND COMPENSATION (MAY 2006)

(a) The Contracting Officer shall solicit
bids or proposals and make award of job or-
ders. The issuance of a job order signed by
the Contracting Officer constitutes award.
The job order shall incorporate the terms
and conditions of the Master Agreement.

(b) Whenever the Contracting Officer de-
termines that a vessel, its cargo or stores,
would be endangered by delay, or whenever
the Contracting Officer determines that
military necessity requires that immediate
work on a vessel is necessary, the Con-
tracting Officer may issue a written order to
perform that work and the Contractor here-
by agrees to comply with that order and to
perform work on such vessel within its capa-
bilities.

(1) As soon as practicable after the
issuance of the order, the Contracting Officer
and the Contractor shall negotiate a price
for the work and the Contracting Officer
shall issue a job order covering the work.

(2) The Contractor shall, upon request, fur-
nish the Contracting Officer with a break-
down of costs incurred by the Contractor and
an estimate of costs expected to be incurred
in the performance of the work. The Con-
tractor shall maintain, and make available
for inspection by the Contracting Officer or
the Contracting Officer’s representative,
records supporting the cost of performing
the work.

(3) Failure of the parties to agree upon the
price of the work shall constitute a dispute
within the meaning of the Disputes clause of
the Master Agreement. In the meantime, the
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Contractor shall diligently proceed to per-
form the work ordered.

(c)(1) If the nature of any repairs is such
that their extent and probable cost cannot
be ascertained readily, the Contracting Offi-
cer may issue a job order (on a sealed bid or
negotiated basis) to determine the nature
and extent of required repairs.

(2) Upon determination by the Contracting
Officer of what work is necessary, the Con-
tractor, if requested by the Contracting Offi-
cer, shall negotiate prices for performance of
that work. The prices agreed upon shall be
set forth in a modification of the job order.

(3) Failure of the parties to agree upon the
price shall constitute a dispute under the
Disputes clause. In the meantime, the Con-
tractor shall diligently proceed to perform
the work ordered.

(End of clause)

[66 FR 36479, July 13, 1991, as amended at 71
FR 27643, May 12, 2006]

252.217-7005 Inspection and manner
of doing work.

As prescribed in 217.7104(a), use the
following clause:

INSPECTION AND MANNER OF DOING WORK
(JUL 2009)

(a) The Contractor shall perform work in
accordance with the job order, any drawings
and specifications made a part of the job
order, and any change or modification issued
under the Changes clause of the Master
Agreement.

(b)(1) Except as provided in paragraph (b)
(2) of this clause, and unless otherwise spe-
cifically provided in the job order, all oper-
ational practices of the Contractor and all
workmanship, material, equipment, and arti-
cles used in the performance of work under
the Master Agreement shall be in accordance
with the best commercial marine practices
and the rules and requirements of the Amer-
ican Bureau of Shipping, the U.S. Coast
Guard, and the Institute of Electrical and
Electronic Engineers, in effect at the time of
Contractor’s submission of bid (or accept-
ance of the job order, if negotiated).

(2) When Navy specifications are specified
in the job order, the Contractor shall follow
Navy standards of material and workman-
ship. The solicitation shall prescribe the
Navy standard whenever applicable.

(c) The Government may inspect and test
all material and workmanship at any time
during the Contractor’s performance of the
work.

(1) If, prior to delivery, the Government
finds any material or workmanship is defec-
tive or not in accordance with the job order,
in addition to its rights under the Guaran-
tees clause of the Master Agreement, the
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Government may reject the defective or non-
conforming material or workmanship and re-
quire the Contractor to correct or replace it
at the Contractor’s expense.

(2) If the Contractor fails to proceed
promptly with the replacement or correction
of the material or workmanship, the Govern-
ment may replace or correct the defective or
nonconforming material or workmanship
and charge the Contractor the excess costs
incurred.

(3) As specified in the job order, the Con-
tractor shall provide and maintain an inspec-
tion system acceptable to the Government.

(4) The Contractor shall maintain com-
plete records of all inspection work and shall
make them available to the Government
during performance of the job order and for
90 days after the completion of all work re-
quired.

(d) The Contractor shall not permit any
welder to work on a vessel unless the welder
is, at the time of the work, qualified to the
standards established by the U.S. Coast
Guard, American Bureau of Shipping, or De-
partment of the Navy for the type of welding
being performed. Qualifications of a welder
shall be as specified in the job order.

(e) The Contractor shall—

(1) Exercise reasonable care to protect the
vessel from fire;

(2) Maintain a reasonable system of inspec-
tion over activities taking place in the vicin-
ity of the vessel’s magazines, fuel oil tanks,
or storerooms containing flammable mate-
rials;

(3) Maintain a reasonable number of hose
lines ready for immediate use on the vessel
at all times while the vessel is berthed
alongside the Contractor’s pier or in dry
dock or on a marine railway;

(4) Unless otherwise provided in a job
order, provide sufficient security patrols to
reasonably maintain a fire watch for protec-
tion of the vessel when it is in the Contrac-
tor’s custody;

(5) To the extent necessary, clean, wash,
and steam out or otherwise make safe, all
tanks under alteration or repair;

(6) Furnish the Contracting Officer or des-
ignated representative with a copy of the
“‘gas-free” or ‘‘safe-for-hotwork’ certificate,
provided by a Marine Chemist or Coast
Guard authorized person in accordance with
Occupational Safety and Health Administra-
tion regulations (29 CFR 1915.14) before any
hot work is done on a tank;

(7) Treat the contents of any tank as Gov-
ernment property in accordance with the
Government Property clause; and

(8) Dispose of the contents of any tank
only at the direction, or with the concur-
rence, of the Contracting Officer.

(f) Except as otherwise provided in the job
order, when the vessel is in the custody of
the Contractor or in dry dock or on a marine
railway and the temperature is expected to
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go as low as 35 °F, the Contractor shall take
all necessary steps to—

(1) Keep all hose pipe lines, fixtures, traps,
tanks, and other receptacles on the vessel
from freezing; and

(2) Protect the stern tube and propeller
hubs from frost damage.

(g) The Contractor shall, whenever prac-
ticable—

(1) Perform the required work in a manner
that will not interfere with the berthing and
messing of Government personnel attached
to the vessel; and

(2) Provide Government personnel attached
to the vessel access to the vessel at all
times.

(h) Government personnel attached to the
vessel shall not interfere with the Contrac-
tor’s work or workers.

(i)(1) The Government does not guarantee
the correctness of the dimensions, sizes, and
shapes set forth in any job order, sketches,
drawings, plans, or specifications prepared or
furnished by the Government, unless the job
order requires that the Contractor perform
the work prior to any opportunity to inspect.

(2) Except as stated in paragraph (i)(1) of
this clause, and other than those parts fur-
nished by the Government, the Contractor
shall be responsible for the correctness of the
dimensions, sizes, and shapes of parts fur-
nished under this agreement.

(j) The Contractor shall at all times keep
the site of the work on the vessel free from
accumulation of waste material or rubbish
caused by its employees or the work. At the
completion of the work, unless the job order
specifies otherwise, the Contractor shall re-
move all rubbish from the site of the work
and leave the immediate vicinity of the work
area ‘‘broom clean.”

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 62
FR 2614, Jan. 17, 1997; 74 FR 37647, July 29,
2009]

252.217-7006 Title.

As prescribed in 217.7104(a), use the
following clause:

TITLE (DEC 1991)

(a) Unless otherwise provided, title to all
materials and equipment to be incorporated
in a vessel in the performance of a job order
shall vest in the Government upon delivery
at the location specified for the performance
of the work.

(b) Upon completion of the job order, or
with the approval of the Contracting Officer
during performance of the job order, all Con-
tractor-furnished materials and equipment
not incorporated in, or placed on, any vessel,
shall become the property of the Contractor,
unless the Government has reimbursed the
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Contractor for the cost of the materials and
equipment.

(c) The vessel, its equipment, movable
stores, cargo, or other ship’s materials shall
not be considered Government-furnished
property.

(End of clause)

252.217-7007 Payments.

As prescribed in 217.7104(a), use the
following clause:

PAYMENTS (DEC 1991)

(a) Progress payments, as used in this
clause, means payments made before comple-
tion of work in progress under a job order.

(b) Upon submission by the Contractor of
invoices in the form and number of copies di-
rected by the Contracting Officer, and as ap-
proved by the Contracting Officer, the Gov-
ernment will make progress payments as
work progresses under the job order.

(1) Generally, the Contractor may submit
invoices on a semi-monthly basis, unless ex-
penditures justify a more frequent submis-
sion.

(2) The Government need not make
progress payments for invoices aggregating
less than $5,000.

(3) The Contracting Officer shall approve
progress payments based on the value, com-
puted on the price of the job order, of labor
and materials incorporated in the work, ma-
terials suitably stored at the site of the
work, and preparatory work completed, less
the aggregate of any previous payments.

(4) Upon request, the Contractor will fur-
nish the Contracting Officer any reports con-
cerning expenditures on the work to date
that the Contracting Officer may require.

(c) The Government will retain until final
completion and acceptance of all work cov-
ered by the job order, an amount estimated
or approved by the Contracting Officer under
paragraph (b) of this clause. The amount re-
tained will be in accordance with the rate
authorized by Congress for Naval vessel re-
pair contracts at the time of job order
award.

(d) The Contracting Officer may direct
that progress payments be based on the price
of the job order as adjusted as a result of
change orders under the Changes clause of
the Master Agreement. If the Contracting
Officer does not so direct—

(1) Payments of any increases shall be
made from time to time after the amount of
the increase is determined under the
Changes clause of the Master Agreement;
and

(2) Reductions resulting from decreases
shall be made for the purposes of subsequent
progress payments as soon as the amounts
are determined under the Changes clause of
the Master Agreement.
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(e) Upon completion of the work under a
job order and final inspection and accept-
ance, and upon submission of invoices in
such form and with such copies as the Con-
tracting Officer may prescribe, the Con-
tractor shall be paid for the price of the job
order, as adjusted pursuant to the Changes
clause of the Master Agreement, less any
performance reserves deemed necessary by
the Contracting Officer, and less the amount
of any previous payments.

(f) All materials, equipment, or any other
property or work in process covered by the
progress payments made by the Government,
upon the making of those progress pay-
ments, shall become the sole property of the
Government, and are subject to the provi-
sions of the Title clause of the Master Agree-
ment.

(End of clause)

252.217-7008 Bonds.

As prescribed in 217.7104(a), use the
following clause:

BoNDSs (DEC 1991)

(a) If the solicitation requires an offeror to
submit a bid bond, the Offeror may furnish,
instead, an annual bid bond (or evidence
thereof) or an annual performance and pay-
ment bond (or evidence thereof).

(b) If the solicitation does not require a bid
bond, the Offeror shall not include in the
price any contingency to cover the premium
of such a bond.

(c) Even if the solicitation does not require
bonds, the Contracting Officer may neverthe-
less require a performance and payment
bond, in form, amount, and with a surety ac-
ceptable to the Contracting Officer. Where
performance and payment bond is required,
the offer price shall be increased upon the
award of the job order in an amount not to
exceed the premium of a corporate surety
bond.

(d) If any surety upon any bond furnished
in connection with a job order under this
agreement fails to submit requested reports
as to its financial condition or otherwise be-
comes unacceptable to the Government, the
Contracting Officer may require the Con-
tractor to furnish whatever additional secu-
rity the Contracting Officer determines nec-
essary to protect the interests of the Govern-
ment and of persons supplying labor or mate-
rials in the performance of the work con-
templated under the Master Agreement.

(End of clause)

252.217-7009 Default.

As prescribed in 217.7104(a), use the
following clause:
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DEFAULT (DEC 1991)

(a) The Government may, subject to the
provisions of paragraph (b) of this clause, by
written notice of default to the Contractor,
terminate the whole or any part of a job
order if the Contractor fails to—

(1) Make delivery of the supplies or to per-
form the services within the time specified
in a job order or any extension;

(2) Make progress, so as to endanger per-
formance of the job order; or

(3) Perform any of the other provisions of
this agreement or a job order.

(b) Except for defaults of subcontractors,
the Contractor shall not be liable for any ex-
cess costs if failure to perform the job order
arises from causes beyond the control and
without the fault or negligence of the Con-
tractor. Examples of such causes include
acts of God or of the public enemy, acts of
the Government in either its sovereign or
contractual capacity, fires, floods,
epidemics, quarantine restrictions, strikes,
freight embargoes, and unusually severe
weather.

(c) If the Contractor’s failure to perform is
caused by the default of a subcontractor, and
if such default arises out of causes beyond
the control of both the Contractor and sub-
contractor, and without the fault or neg-
ligence of either, the Contractor shall not be
liable for any excess costs for failure to per-
form, unless the supplies or services to be
furnished by the subcontractor were obtain-
able from other sources in sufficient time to
permit the Contractor to perform the job
order within the time specified.

(d) If the Government terminates the job
order in whole or in part as provided in para-
graph (a) of this clause—

(1) The Government may, upon such terms
and in such manner as the Contracting Offi-
cer may deem appropriate, arrange for the
completion of the work so terminated, at
such plant or plants, including that of the
Contractor, as may be designated by the
Contracting Officer.

(i) The Contractor shall continue the per-
formance of the job order to the extent not
terminated under the provisions of this
clause.

(ii) If the work is to be completed at the
plant, the Government may use all tools,
machinery, facilities, and equipment of the
Contractor determined by the Contracting
Office to be necessary for that purpose.

(iii) If the cost to the Government of the
work procured or completed (after adjusting
such cost to exclude the effect of changes in
the plans and specifications made subsequent
to the date of termination) exceeds the price
fixed for work under the job order (after ad-
justing such price on account of changes in
the plans and specifications made before the
date of termination), the Contractor, or the
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Contractor’s surety, if any, shall be liable for
such excess.

(2) The Government, in addition to any
other rights provided in this clause, may re-
quire the Contractor to transfer title and de-
livery to the Government, in the manner and
to the extent directed by the Contracting Of-
ficer, any completed supplies and such par-
tially completed supplies and materials,
parts, tools, dies, jigs, fixtures, plans, draw-
ings, information and contract rights (here-
inafter called ‘“‘manufacturing materials’’) as
the Contractor has specifically produced or
specifically acquired for the performance of
the terminated part of the job order.

(i) The Contractor shall, upon direction of
the Contracting Officer, protect and preserve
property in possession of the Contractor in
which the Government has an interest.

(ii) The Government shall pay to the Con-
tractor the job order price for completed
items of work delivered to and accepted by
the Government, and the amount agreed
upon by the Contractor and the Contracting
Officer for manufacturing materials deliv-
ered to and accepted by the Government, and
for the protection and preservation of prop-
erty. Failure to agree shall be a dispute con-
cerning a question of fact within the mean-
ing of the Disputes clause.

(e) If, after notice of termination of the job
order, it is determined that the Contractor
was not in default, or that the default was
excusable, the rights and obligations of the
parties shall be the same as if the notice of
termination had been issued for the conven-
ience of the Government.

(f) If the Contractor fails to complete the
performance of a job order within the time
specified, or any extension, the actual dam-
age to the Government for the delay will be
difficult or impossible to determine.

(1) In lieu of actual damage, the Contractor
shall pay to the Government as fixed, agreed,
and liquidated damages for each calendar
day of delay the amount, if any, set forth in
the job order (prorated to the nearest hour
for fractional days).

(2) If the Government terminates the job
order, the Contractor shall be liable, in addi-
tion to the excess costs provided in para-
graph (d) of this clause, for liquidated dam-
ages accruing until such time as the Govern-
ment may reasonably obtain completion of
the work.

(3) The Contractor shall not be charged
with liquidated damages when the delay
arises out of causes beyond the control and
without the fault or negligence of the Con-
tractor. Subject to the provisions of the Dis-
putes clause of the Master Agreement, the
Contracting Officer shall ascertain the facts
and the extent of the delay and shall extend
the time for performance when in the judg-
ment of the Contracting Officer, the findings
of fact justify an extension.
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(g) The rights and remedies of the Govern-
ment provided in this clause shall not be ex-
clusive and are in addition to any other
rights and remedies provided by law under
this agreement.

(End of clause)

252.217-7010 Performance.

As prescribed in 217.7104(a), use the
following clause:

PERFORMANCE (JUL 2009)

(a) Upon the award of a job order, the Con-
tractor shall promptly start the work speci-
fied and shall diligently prosecute the work
to completion. The Contractor shall not
start work until the job order has been
awarded except in the case of emergency
work ordered by the Contracting Officer
under the Job Orders and Compensation
clause of the Master Agreement.

(b) The Government shall deliver the vessel
described in the job order at the time and lo-
cation specified in the job order. Upon com-
pletion of the work, the Government shall
accept delivery of the vessel at the time and
location specified in the job order.

(c) The Contractor shall, without charge
and without specific requirement in a job
order,—

(1) Make available at the plant to per-
sonnel of the vessel while in dry dock or on
a marine railway, sanitary lavatory and
similar facilities acceptable to the Con-
tracting Officer;

(2) Supply and maintain suitable brows and
gangways from the pier, dry dock, or marine
railway to the vessel;

(3) Treat salvage, scrap or other ship’s ma-
terial of the Government resulting from per-
formance of the work as items of Govern-
ment-furnished property, in accordance with
the Government Property clause;

(4) Perform, or pay the cost of, any repair,
reconditioning or replacement made nec-
essary as the result of the use by the Con-
tractor of any of the vessel’s machinery,
equipment or fittings, including, but not
limited to, winches, pumps, rigging, or pipe
lines; and

(5) Furnish suitable offices, office equip-
ment and telephones at or near the site of
the work for the Government’s use.

(d) The job order will state whether dock
and sea trials are required to determine
whether or not the Contractor has satisfac-
torily performed the work.

(1) If dock and sea trials are required, the
vessel shall be under the control of the ves-
sel’s commander and crew.

(2) The Contractor shall not conduct dock
and sea trials not specified in the job order
without advance approval of the Contracting
Officer. Dock and sea trials not specified in
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the job order shall be at the Contractor’s ex-
pense and risk.

(3) The Contractor shall provide and install
all fittings and appliances necessary for dock
and sea trials. The Contractor shall be re-
sponsible for care, installation, and removal
of instruments and apparatus furnished by
the Government for use in the trials.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 74
FR 37648, July 29, 2009]

252.217-7011 Access to vessel.

As prescribed at 217.7104(a), use the
following clause:

AccEss To VESSEL (DEC 1991)

(a) Upon the request of the Contracting Of-
ficer, the Contractor shall grant admission
to the Contractor’s facilities and access to
vessel, on a non-interference basis, as nec-
essary to perform their respective respon-
sibilities, to a reasonable number of:

(1) Government and other Government con-
tractor employees (in addition to those Gov-
ernment employees attached to the vessel);
and

(2) Representatives of offerors on other
contemplated Government work.

(b) All personnel granted access shall com-
ply with Contractor rules governing per-
sonnel at its shipyard.

(End of clause)

252.217-7012 Liability and insurance.

As prescribed in 217.7104(a), use the
following clause:

LIABILITY AND INSURANCE (AUG 2003)

(a) The Contractor shall exercise its best
efforts to prevent accidents, injury, or dam-
age to all employees, persons, and property,
in and about the work, and to the vessel or
part of the vessel upon which work is done.

(b) Loss or damage to the vessel, materials, or
equipment. (1) Unless otherwise directed or
approved in writing by the Contracting Offi-
cer, the Contractor shall not carry insurance
against any form of loss or damage to the
vessel(s) or to the materials or equipment to
which the Government has title or which
have been furnished by the Government for
installation by the Contractor. The Govern-
ment assumes the risks of loss of and dam-
age to that property.

(2) The Government does not assume any
risk with respect to loss or damage com-
pensated for by insurance or otherwise or re-
sulting from risks with respect to which the
Contractor has failed to maintain insurance,
if available, as required or approved by the
Contracting Officer.
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(3) The Government does not assume risk
of and will not pay for any costs of the fol-
lowing:

(i) Inspection, repair, replacement, or re-
newal of any defects in the vessel(s) or mate-
rial and equipment due to—

(A) Defective workmanship performed by
the Contractor or its subcontractors;

(B) Defective materials or equipment fur-
nished by the Contractor or its subcontracts;
or

(C) Workmanship, materials, or equipment
which do not conform to the requirements of
the contract, whether or not the defect is la-
tent or whether or not the nonconformance
is the result of negligence.

(ii) Loss, damage, liability, or expense
caused by, resulting from, or incurred as a
consequence of any delay or disruption, will-
ful misconduct or lack of good faith by the
Contractor or any of its representatives that
have supervision or direction of—

(A) All or substantially all of the Contrac-
tor’s business; or

(B) All or substantially all of the Contrac-
tor’s operation at any one plant.

(4) As to any risk that is assumed by the
Government, the Government shall be sub-
rogated to any claim, demand or cause of ac-
tion against third parties that exists in favor
of the Contractor. If required by the Con-
tracting Officer, the Contractor shall exe-
cute a formal assignment or transfer of the
claim, demand, or cause of action.

(5) No party other than the Contractor
shall have any right to proceed directly
against the Government or join the Govern-
ment as a co-defendant in any action.

(6) Notwithstanding the foregoing, the
Contractor shall bear the first $50,000 of loss
or damage from each occurrence or incident,
the risk of which the Government would
have assumed under the provisions of this
paragraph (b).

(c) Indemnification. The Contractor indem-
nifies the Government and the vessel and its
owners against all claims, demands, or
causes of action to which the Government,
the vessel or its owner(s) might be subject as
a result of damage or injury (including
death) to the property or person of anyone
other than the Government or its employees,
or the vessel or its owner, arising in whole or
in part from the negligence or other wrong-
ful act of the Contractor or its agents or em-
ployees, or any subcontractor, or its agents
or employees.

(1) The Contractor’s obligation to indem-
nify under this paragraph shall not exceed
the sum of $300,000 as a consequence of any
single occurrence with respect to any one
vessel.

(2) The indemnity includes, without limi-
tation, suits, actions, claims, costs, or de-
mands of any kind, resulting from death,
personal injury, or property damage occur-
ring during the period of performance of

252.217-7012

work on the vessel or within 90 days after re-
delivery of the vessel. For any claim, etc.,
made after 90 days, the rights of the parties
shall be as determined by other provisions of
this agreement and by law. The indemnity
does apply to death occurring after 90 days
where the injury was received during the pe-
riod covered by the indemnity.

(d) Insurance. (1) The Contractor shall, at
its own expense, obtain and maintain the fol-
lowing insurance—

(i) Casualty, accident, and liability insur-
ance, as approved by the Contracting Officer,
insuring the performance of its obligations
under paragraph (c) of this clause.

(ii) Workers Compensation Insurance (or
its equivalent) covering the employees en-
gaged on the work.

(2) The Contractor shall ensure that all
subcontractors engaged on the work obtain
and maintain the insurance required in para-
graph (d)(1) of this clause.

(3) Upon request of the Contracting Officer,
the Contractor shall provide evidence of the
insurance required by paragraph (d) of this
clause.

(e) The Contractor shall not make any al-
lowance in the job order price for the inclu-
sion of any premium expense or charge for
any reserve made on account of self-insur-
ance for coverage against any risk assumed
by the Government under this clause.

(f) The Contractor shall give the Con-
tracting Officer written notice as soon as
practicable after the occurrence of a loss or
damage for which the Government has as-
sumed the risk.

(1) The notice shall contain full details of
the loss or damage.

(2) If a claim or suit is later filed against
the Contractor as a result of the event, the
Contractor shall immediately deliver to the
Government every demand, notice, sum-
mons, or other process received by the Con-
tractor or its employees or representatives.

(3) The Contractor shall cooperate with the
Government and, upon request, shall assist
in effecting settlements, securing and giving
evidence, obtaining the attendance of wit-
nesses, and in the conduct of suits. The Gov-
ernment shall reimburse the Contractor for
expenses incurred in this effort, other than
the cost of maintaining the Contractor’s
usual organization.

(4) The Contractor shall not, except at its
own expense, voluntarily make any pay-
ment, assume any obligation, or incur any
expense other than what would be impera-
tive for the protection of the vessel(s) at the
time of the event.

(g) In the event or loss of or damage to any
vessel(s), material, or equipment which may
result in a claim against the Government
under the insurance provisions of this con-
tract, the Contractor shall promptly notify
the Contracting Officer of the loss or dam-
age. The Contracting Officer may, without
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prejudice to any other right of the Govern-
ment, either—

(1) Order the Contractor to proceed with
replacement or repair, in which event the
Contractor shall effect the replacement or
repair;

(i) The Contractor shall submit to the Con-
tracting Officer a request for reimbursement
of the cost of the replacement or repair to-
gether with whatever supporting documenta-
tion the Contracting Officer may reasonably
require, and shall identify the request as
being submitted under the Insurance clause
of the agreement.

(ii) If the Government determines that the
risk of the loss or damage is within the scope
of the risks assumed by the Government
under this clause, the Government will reim-
burse the Contractor for the reasonable, al-
lowable cost of the replacement or repair,
plus a reasonable profit (if the work or re-
placement or repair was performed by the
Contractor) less the deductible amount spec-
ified in paragraph (b) of this clause.

(iii) Payments by the Government to the
Contractor under this clause are outside the
scope of and shall not affect the pricing
structure of the contract, and are additional
to the compensation otherwise payable to
the Contractor under this contract; or

(2) In the event the Contracting Officer de-
cides that the loss or damage shall not be re-
placed or repaired, the Contracting Officer
shall—

(i) Modify the contract appropriately, con-
sistent with the reduced requirements re-
flected by the unreplaced or unrepaired loss
or damage; or

(ii) Terminate the repair of any part or all
of the vessel(s) under the Termination for
Convenience of the Government clause of
this agreement.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 68
FR 50478, Aug. 21, 2003]

252.217-7013 Guarantees.

As prescribed in 217.7104(a), use the
following clause:

GUARANTEES (DEC 1991)

(a) In the event any work performed or ma-
terials furnished by the contractor under the
Master Agreement prove defective or defi-
cient within 90 days from the date of redeliv-
ery of the vessel(s), the Contractor, as di-
rected by the Contracting Officer and at its
own expense, shall correct and repair the de-
ficiency to the satisfaction of the Con-
tracting Officer.

(b) If the Contractor or any subcontractor
has a guarantee for work performed or mate-
rials furnished that exceeds the 90 day pe-
riod, the Government shall be entitled to
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rely upon the longer guarantee until its expi-
ration.

(c) With respect to any individual work
item identified as incomplete at the time of
redelivery of the vessel(s), the guarantee pe-
riod shall run from the date the item is com-
pleted.

(d) If practicable, the Government shall
give the Contractor an opportunity to cor-
rect the deficiency.

(1) If the Contracting Officer determines it
is not practicable or is otherwise not advis-
able to return the vessel(s) to the Con-
tractor, or the Contractor fails to proceed
with the repairs promptly, the Contracting
Officer may direct that the repairs be per-
formed elsewhere, at the Contractor’s ex-
pense.

(2) If correction and repairs are performed
by other than the Contractor, the Con-
tracting Officer may discharge the Contrac-
tor’s liability by making an equitable deduc-
tion in the price of the job order.

(e) The Contractor’s liability shall extend
for an additional 90 day guarantee period on
those defects or deficiencies that the Con-
tractor corrected.

(f) At the option of the Contracting Officer,
defects and deficiencies may be left uncor-
rected. In that event, the Contractor and
Contracting Officer shall negotiate an equi-
table reduction in the job price. Failure to
agree upon an equitable reduction shall con-
stitute a dispute under the Disputes clause
of this agreement.

(End of clause)

252.217-7014 Discharge of liens.

As prescribed in 217.7104(a), use the
following clause:

DISCHARGE OF LIENS (DEC 1991)

(a) The Contractor shall immediately dis-
charge, or cause to be discharged, any lien or
right in rem of any kind, other than in favor
of the Government, that exists or arises in
connection with work done or material fur-
nished under any job order under this agree-
ment.

(b) If any lien or right in rem is not imme-
diately discharged, the Government, at the
expense of the Contractor, may discharge, or
cause to be discharged, the lien or right.

(End of clause)

252.217-7015 Safety and health.

As prescribed in 217.7104(a), use the
following clause:
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SAFETY AND HEALTH (DEC 1991)

Nothing contained in the Master Agree-
ment or any job order shall relieve the Con-
tractor of any obligations it may have to
comply with—

(a) The Occupational Safety and Health
Act of 1970 (29 U.S.C. 651, et seq.);

(b) The Safety and Health Regulations for
Ship Repairing (29 CFR part 1915); or

(c) Any other applicable Federal, State,
and local laws, codes, ordinances, and regula-
tions.

(End of clause)

252.217-7016 Plant protection.

As prescribed in 217.7104(a), use the
following clause:

PLANT PROTECTION (DEC 1991)

(a) The Contractor shall provide, for the
plant and work in process, reasonable safe-
guards against all hazards, including unau-
thorized entry, malicious mischief, theft,
vandalism, and fire.

(b) The Contractor shall also provide what-
ever additional safeguards are necessary to
protect the plant and work in process from
espionage, sabotage, and enemy action.

(1) The Government shall reimburse the
Contractor for that portion of the costs of
the additional safeguards that is allocable to
the contract in the same manner as if the
Contracting Officer had issued a change
order for the additional safeguards.

252.217-7027

(2) The costs reimbursed shall not include
any overhead allowance, unless the overhead
is incident to the construction or installa-
tion of necessary security devices or equip-
ment.

(c) Upon payment by the Government of
the cost of any device or equipment required
or approved under paragraph (b) of this
clause, title shall vest in the Government.

(1) The Contractor shall comply with the
instructions of the Contracting Officer con-
cerning its identification and disposition.

(2) No such device or equipment shall be-
come a fixture as a result of its being affixed
to realty not owned by the Government.

(End of clause)
252.217-7017—252.217-7025 [Reserved]

252.217-7026 Identification of sources
of supply.

As prescribed in 217.7303, use the fol-
lowing provision:

IDENTIFICATION OF SOURCES OF SUPPLY (NOV
1995)

(a) The Government is required under 10
U.S.C. 2384 to obtain certain information on
the actual manufacturer or sources of sup-
plies it acquires.

(b) The apparently successful Offeror
agrees to complete and submit the following
table before award:

TABLE
" . Source of supply
Line items Nat'oRlaJ stock ig?nm(r{}eorf'ﬁ) Actual mfg?
. Company Address Part No.
(1) @) () (4) (4) (8) (6)

1) List each deliverable item of supply and item of technical data.
2) If there is no national stock number, list “none.”
3) Use “Y” if the item is a commercial item; otherwise use “N.” If “Y” is listed, the Offeror need not complete the remaining

mns in the table.

(
(
(
col
(
(
(

(End of provision)

[66 FR 36479, July 31, 1991, as amended at 59
FR 27675, May 27, 1994; 60 FR 61601, Nov. 30,
1995]
252.217-7027 Contract definitization.
As prescribed in 217.7406 (b), use the
following clause:
CONTRACT DEFINITIZATION (OCT 1998)

(a) A
action)

(insert specific type of contract
is contemplated. The Contractor

u

4) For items of supply, list all sources. For technical data, list the source.

5) For items of supply, list each source’s part number for the item.

6) Use “Y” if the source of supply is the actual manufacturer; “N” if it is not; and “U” if unknown.

agrees to begin promptly negotiating with
the Contracting Officer the terms of a defini-
tive contract that will include (1) all clauses
required by the Federal Acquisition Regula-
tion (FAR) on the date of execution of the
underfinitized contract action, (2) all clauses
required by law on the date of execution of
the definitive contract action, and (3) any
other mutually agreeable clauses, terms, and
conditions. The Contractor agrees to submit
a (insert type of proposal; e.g., fixed-price
or cost-and-fee) proposal and cost or pricing
data supporting its proposal.

373



252.217-7028

(b) The schedule for definitizing this con-
tract is as follows (insert target date for
definitization of the contract action and dates
for submission of proposal, beginning of nego-
tiations, and, if appropriate, submission of the
make-or-buy and subcontracting plans and cost
or pricing data).

(c) If agreement on a definitive contract
action to supersede this undefinitized con-
tract action is not reached by the target
date in paragraph (b) of this clause, or with-
in any extension of it granted by the Con-
tracting Officer, the Contracting Officer
may, with the approval of the head of the
contracting activity, determine a reasonable
price or fee in accordance with subpart 15.4
and part 31 of the FAR, subject to Contractor
appeal as provided in the Disputes clause. In
any event, the Contractor shall proceed with
completion of the contract, subject only to
the Limitation of Government Liability
clause.

(1) After the Contracting Officer’s deter-
mination of price or fee, the contract shall
be governed by—

(i) All clauses required by the FAR on the
date of execution of this underfinitized con-
tract action for either fixed-price or cost-re-
imbursement contracts, as determined by
the Contracting Officer under this paragraph
(©);

(ii) All clauses required by law as of the
date of the Contracting Officer’s determina-
tion; and

(iii) Any other clauses, terms, and condi-
tions mutually agreed upon.

(2) To the extent consistent with para-
graph (c)(1) of this clause, all clauses, terms,
and conditions included in this undefinitized
contract action shall continue in effect, ex-
cept those that by their nature apply only to
an undefinitized contract action.

(d) The definitive contract resulting from
this undefinitized contract action will in-
clude a negotiated (insert
“‘cost/price ceiling’’ or ‘‘firm-fixed price’’) in no
event to exceed (insert the
not-to-exceed amount).

(End of clause)

[61 FR 7750, Feb. 29, 1996; 61 FR 18195, Apr. 24,
1996, as amended at 63 FR 55052, Oct. 14, 1998;
71 FR 27643, May 12, 2006; 74 FR 37650, July 29,
2009]

252.217-7028 Over and above work.

As prescribed in 217.7702, use a clause
substantially as follows:

48 CFR Ch. 2 (10-1-09 Edition)

OVER AND ABOVE WORK (DEC 1991)

(a) Definitions. As used in this clause—

(1) Over and above work means work discov-
ered during the course of performing over-
haul, maintenance, and repair efforts that
is—

(i) Within the general scope of the con-
tract;

(ii) Not covered by the line item(s) for the
basic work under the contract; and

(iii) Necessary in order to satisfactorily
complete the contract.

(2) Work request means a document pre-
pared by the Contractor which describes over
and above work being proposed.

(b) The Contractor and Administrative
Contracting Officer shall mutually agree to
procedures for Government administration
and Contractor performance of over and
above work requests. If the parties cannot
agree upon the procedures, the Administra-
tive Contracting Officer has the unilateral
right to direct the over and above work pro-
cedures to be followed. These procedures
shall, as a minimum, cover—

(1) The format, content, and submission of
work requests by the Contractor. Work re-
quests shall contain data on the type of dis-
crepancy disclosed, the specific location of
the discrepancy, and the estimated labor
hours and material required to correct the
discrepancy. Data shall be sufficient to sat-
isfy contract requirements and obtain the
authorization of the Contracting Officer to
perform the proposed work;

(2) Government review, verification, and
authorization of the work; and

(3) Proposal pricing, submission, negotia-
tion, and definitization.

(c) Upon discovery of the need for over and
above work, the Contractor shall prepare and
furnish to the Government a work request in
accordance with the agreed-to procedures.

(d) The Government shall—

(1) Promptly review the work request;

(2) Verify that the proposed work is re-
quired and not covered under the basic con-
tract line item(s);

(3) Verify that the proposed corrective ac-
tion is appropriate; and

(4) Authorize over and above work as nec-
essary.

(e) The Contractor shall promptly submit
to the Contracting Officer, a proposal for the
over and above work. The Government and
Contractor will then negotiate a settlement
for the over and above work. Contract modi-
fications will be executed to definitize all
over and above work.

(f) Failure to agree on the price of over and
above work shall be a dispute within the
meaning of the Disputes clause of this con-
tract.
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(End of clause)
252.219-7000—252.219-7002 [Reserved]

252.219-7003 Small business subcon-
tracting plan (DoD contracts).

As prescribed in 219.708(b)(1)(A), use
the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (DOD
CONTRACTS) (APR 2007)

This clause supplements the Federal Ac-
quisition Regulation 52.219-9, Small Business
Subcontracting Plan, clause of this contract.

(a) Definitions. Historically black colleges and
universities, as used in this clause, means in-
stitutions determined by the Secretary of
Education to meet the requirements of 34
CFR 608.2. The term also means any non-
profit research institution that was an inte-
gral part of such a college or university be-
fore November 14, 1986.

Minority institutions, as used in this clause,
means institutions meeting the require-
ments of section 1046(3) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1135d-5(3)). The
term also includes Hispanic-serving institu-
tions as defined in section 316(b)(1) of such
Act (20 U.S.C. 1059c (b)(1)).

(b) Except for company or division-wide
commercial items subcontracting plans, the
term small disadvantaged business, when used
in the FAR 52.219-9 clause, includes histori-
cally black colleges and universities and mi-
nority institutions, in addition to small dis-
advantaged business concerns.

(c) Work under the contract or its sub-
contracts shall be credited toward meeting
the small disadvantaged business concern
goal required by paragraph (d) of the FAR
52.219-9 clause when:

(1) It is performed on Indian lands or in
joint venture with an Indian tribe or a trib-
ally-owned corporation, and

(2) It meets the requirements of 10 U.S.C.
2323a.

(d) Subcontracts awarded to workshops ap-
proved by the Committee for Purchase from
People Who Are Blind or Severely Disabled
(41 U.S.C. 46-48), may be counted toward the
Contractor’s small business subcontracting
goal.

(e) A mentor firm, under the Pilot Mentor-
Protege Program established under Section
831 of Pub. L. 101-510, as amended, may count
toward its small disadvantaged business
goal, subcontracts awarded—

(1) Protege firms which are qualified orga-
nizations employing the severely handi-
capped; and

(2) Former protege firms that meet the cri-
teria in Section 831(g)(4) of Pub. L. 101-510.

(f) The master plan approval referred to in
paragraph (f) of the FAR 52.219-9 clause is
approval by the Contractor’s cognizant con-
tract administration activity.

252.219-7004

(g) In those subcontracting plans which
specifically identify small businesses, the
Contractor shall notify the Administrative
Contracting Officer of any substitutions of
firms that are not small business firms, for
the small business firms specifically identi-
fied in the subcontracting plan. Notifica-
tions shall be in writing and shall occur
within a reasonable period of time after
award of the subcontract. Contractor-speci-
fied formats shall be acceptable.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 59
FR 22131, Apr. 29, 1994; 59 FR 27675, May 27,
1994; 60 FR 61601, Nov. 30, 1995; 61 FR 18688,
Apr. 29, 1996; 72 FR 20763, Apr. 26, 2007]

252.219-7004 Small business subcon-
tracting plan (test program).

As prescribed in 219.708(b)(1)(B), use
the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN
(TEST PROGRAM) (AUG 2008)

(a) Definition. Subcontract, as used in this
clause, means any agreement (other than
one involving an employer-employee rela-
tionship) entered into by a Federal Govern-
ment prime Contractor or subcontractor
calling for supplies or services required for
performance of the contract or subcontract.

(b) The Offeror’s comprehensive small busi-
ness subcontracting plan and its successors,
which are authorized by and approved under
the test program of Section 834 of Pub. L.
101-189, as amended, shall be included in and
made a part of the resultant contract. Upon
expulsion from the test program or expira-
tion of the test program, the Contractor
shall negotiate an individual subcontracting
plan for all future contracts that meet the
requirements of Section 211 of Pub. L. 95-507.

(c) The Contractor shall submit Standard
Form (SF) 295, Summary Subcontract Re-
port, in accordance with the instructions on
the form, except—

(1) One copy of the SF 295 and attachments
shall be submitted to Director, Small Busi-
ness Programs, Office of the Under Secretary
of Defense (Acquisition, Technology, and Lo-
gistics), 201 12th Street South, Suite 406, Ar-
lington, VA 22202; and

(2) Item 14, Remarks, shall be completed to
include semi-annual cumulative—

(i) Small business, small disadvantaged
business, and women-owned small business
goals; and

(ii) Small business and small disadvan-
taged business goals, actual accomplish-
ments, and percentages for each of the two
designated industry categories.

(d) The failure of the Contractor or subcon-
tractor to comply in good faith with (1) the
clause of this contract entitled ‘‘Utilization
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of Small Business Concerns,” or (2) an ap-
proved plan required by this clause, shall be
a material breach of the contract.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 60
FR 35668, July 10, 1995; 61 FR 39901, July 31,
1996; 62 FR 34129, June 24, 1997; 72 FR 20763,
Apr. 26, 2007; 73 FR 46814, Aug. 12, 2008]

252.219-7005—252.219-7008 [Reserved]

252.219-7009 Section
award.

As prescribed in 219.811-3(1), use the
following clause:

8(a) direct

SECTION 8(A) DIRECT AWARD (SEP 2007)

(a) This contract is issued as a direct
award between the contracting office and the
8(a) Contractor pursuant to the Partnership
Agreement dated between the Small Busi-
ness Administration (SBA) and the Depart-
ment of Defense. Accordingly, the SBA, even
if not identified in Section A of this con-
tract, is the prime contractor and retains re-
sponsibility for 8(a) certification, for 8(a) eli-
gibility determinations and related issues,
and for providing counseling and assistance
to the 8(a) Contractor under the 8(a) Pro-
gram. The cognizant SBA district office is:

[To be completed by the Contracting Officer at
the time of award]

(b) The contracting office is responsible for
administering the contract and for taking
any action on behalf of the Government
under the terms and conditions of the con-
tract; provided that the contracting office
shall give advance notice to the SBA before
it issues a final notice terminating perform-
ance, either in whole or in part, under the
contract. The contracting office also shall
coordinate with the SBA prior to processing
any novation agreement. The contracting of-
fice may assign contract administration
functions to a contract administration of-
fice.

(c) The 8(a) Contractor agrees that—

(1) It will notify the Contracting Officer,
simultaneous with its notification to the
SBA (as required by SBA’s 8(a) regulations
at 13 CFR 124.308), when the owner or owners
upon whom 8(a) eligibility is based plan to
relinquish ownership or control of the con-
cern. Consistent with Section 407 of Pub. L.
100-656, transfer of ownership or control shall
result in termination of the contract for con-
venience, unless the SBA waives the require-

48 CFR Ch. 2 (10-1-09 Edition)

ment for termination prior to the actual re-
linquishing of ownership and control; and

(2) It will not subcontract the performance
of any of the requirements of this contract
without the prior written approval of the
SBA and the Contracting Officer.

(End of clause)

[63 FR 33588, June 19, 1998, as amended at 67
FR 11437, Mar. 14, 2002; 72 FR 51188, Sept. 6,
2007]

252.219-7010 Alternate A.

ALTERNATE A (JUN 1998)

As prescribed in 219.811-3(2), sub-
stitute the following paragraph (c) for
paragraph (c) of the clause at FAR
52.219-18:

(c) Any award resulting from this solicita-
tion will be made directly by the Con-
tracting Officer to the successful 8(a) offeror
selected through the evaluation criteria set
forth in this solicitation.

[63 FR 33588, June 19, 1998]

252.219-7011 Notification to delay per-
formance.

As prescribed in 219.811-3 (3), use the
following clause:

NOTIFICATION TO DELAY PERFORMANCE (JUN
1998)

The Contractor shall not begin perform-
ance under this purchase order until 2 work-
ing days have passed from the date of its re-
ceipt. Unless the Contractor receives notifi-
cation from the Small Business Administra-
tion that it is ineligible for this 8(a) award,
or otherwise receives instructions from the
Contracting Officer, performance under this
purchase order may begin on the third work-
ing day following receipt of the purchase
order. If a determination of ineligibility is
issued within the 2-day period, the purchase
order shall be considered canceled.

(End of clause)

[63 FR 33588, June 19, 1998]

252.222-7000 Restrictions on employ-
ment of personnel.
As prescribed in 222.7004, use the fol-
lowing clause:

RESTRICTIONS ON EMPLOYMENT OF PERSONNEL
(MAR 2000)

(a) The Contractor shall employ, for the
purpose of performing that portion of the
contract work in , individuals who
are residents thereof and who, in the case of
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any craft or trade, possess or would be able
to acquire promptly the necessary skills to
perform the contract.

(b) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (b), in each subcontract awarded under
this contract.

(End of clause)

[656 FR 14403, Mar. 16, 2000]

252.222-7001 Right of first refusal of
employment—Closure of military
installations.

As prescribed in 222.7102, use the fol-
lowing clause:

RIGHT OF FIRST REFUSAL OF EMPLOYMENT—
CLOSURE OF MILITARY INSTALLATIONS (APR
1992)

(a) The Contractor shall give Government
employees, who have been or will be ad-
versely affected by the closure of the mili-
tary installation where this contract will be
performed, the right of first refusal for em-
ployment openings under the contract. This
right applies to positions for which the em-
ployee is qualified, if consistent with post-
Government employment conflict of interest
standards.

(b) Government personnel seeking pref-
erence under this clause shall provide the
Contractor with evidence from the Govern-
ment personnel office.

(End of clause)

[67 FR 52594, Nov. 4, 1992, as amended at 58
FR 28472, May 13, 1993]

252.222-7002 Compliance
labor laws (overseas).

As prescribed in 222.7201(a), use the
following clause:

with local

COMPLIANCE WITH LOCAL LABOR LAWS
(OVERSEAS) (JUN 1997)

(a) The Contractor shall comply with all—

(1) Local laws, regulations, and labor union
agreements governing work hours; and

(2) Labor regulations including collective
bargaining agreements, workers’ compensa-
tion, working conditions, fringe benefits, and
labor standards or labor contract matters.

(b) The Contractor indemnifies and holds
harmless the United States Government
from all claims arising out of the require-
ments of this clause. This indemnity in-
cludes the Contractor’s obligation to handle
and settle, without cost to the United States
Government, any claims or litigation con-
cerning allegations that the Contractor or
the United States Government, or both, have
not fully complied with local labor laws or

252.222-7004

regulations relating to the performance of
work required by this contract.

(c) Notwithstanding paragraph (b) of this
clause, consistent with paragraphs 31.205—
15(a) and 31.205-47(d) of the Federal Acquisi-
tion Regulation, the Contractor will be reim-
bursed for the costs of all fines, penalties,
and reasonable litigation expenses incurred
as a result of compliance with specific con-
tract terms and conditions or written in-
structions from the Contracting officer.

(End of clause)

[62 FR 34129, June 24, 1997]

252.222-7003 Permit from
Inspectorate of Labor.

As prescribed in 222.7201(b), use the
following clause:

Italian

PERMIT FROM ITALIAN INSPECTORATE OF
LABOR (JUN 1997)

Prior to the date set for commencement of
work and services under this contract, the
Contractor shall obtain the prescribed per-
mit from the Inspectorate of Labor having
jurisdiction over the work site, in accord-
ance with Article 5g of Italian Law Number
1369, dated October 23, 1960. The Contractor
shall ensure that a copy of the permit is
available at all reasonable times for inspec-
tion by the Contracting Officer or an author-
ized representative. Failure to obtain such
permit may result in termination of the con-
tract for the convenience of the United
States Government, at no cost to the United
States Government.

(End of clause)

[62 FR 34129, June 24, 1997]

252.222-7004 Compliance with Spanish
social security laws and regula-
tions.

As prescribed in 222.7201(c), use the
following clause:

COMPLIANCE WITH SPANISH SOCIAL SECURITY
LAWS AND REGULATIONS (JUN 1997)

(a) The Contractor shall comply with all
Spanish Government social security laws
and regulations. Within 30 calendar days
after the start of contract performance, the
Contractor shall ensure that copies of the
documents identified in paragraph (a)(1)
through (a)(b) of this clause are available at
all reasonable times for inspection by the
Contracting Officer or an authorized rep-
resentative. The Contractor shall retain the
records in accordance with the Audit and
Records clause of this contract.

(1) TCl—Certificate of Social
Payments;

Security
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(2) TC2—List of Employees;

(3) TC2/1—Certificate of Social Security
Payments for Trainees;

(4) Nominal (pay statements) signed by
both the employee and the Contractor; and

(5) Informa de Situacion de Empressa (Re-
port of the Condition of the Enterprise) from
the Ministerio de Trabajo y S.S., Tesoreria
General de la Seguridad Social (annotated
with the pertinent contract number(s) next
to the employee’s name).

(b) All TC1’s, TC2’s, and TC2/1’s shall con-
tain a representation that they have been
paid by either the Social Security Adminis-
tration office or the Contractor’s bank or
savings institution. Failure by the Con-
tractor to comply with the requirements of
this clause may result in termination of the
contract under the clause of the contract en-
titled ‘“‘Default.”

(End of clause)

[62 FR 34129, June 24, 1997]

252.222-7005 Prohibition on wuse of
nonimmigrant aliens—Guam.

As prescribed in 222.7302, use the fol-
lowing clause:

PROHIBITION ON USE OF NONIMMIGRANT
ALIENS—GUAM (SEP 1999)

The work required by this contract shall
not be performed by any alien who is issued
a visa or otherwise provided nonimmigrant
status under Section 101(a)(15)(H)(ii) of the
Immigration and Nationality Act (8 U.S.C.
1101(a)(15)(H)(ii)). This prohibition does not
apply to the performance of work by lawfully
admitted citizens of the freely associated
states of the Republic of the Marshall Is-
lands, the Federated States of Micronesia, or
the Republic of Palau.

(End of clause)

[64 FR 52673, Sept. 30, 1999, as amended at 72
FR 20764, Apr. 26, 2007]

252.223-7000 [Reserved]

252.223-7001 Hazard warning labels.

As prescribed in 223.303, use the fol-
lowing clause:

HAZARD WARNING LABELS (DEC 1991)

(a) ‘“Hazardous material,” as used in this
clause, is defined in the Hazardous Material
Identification and Material Safety Data
clause of this contract.

(b) The Contractor shall label the item
package (unit container) of any hazardous
material to be delivered under this contract
in accordance with the Hazard Communica-
tion Standard (29 CFR 1910.1200 et seqg). The

48 CFR Ch. 2 (10-1-09 Edition)

Standard requires that the hazard warning
label conform to the requirements of the
standard unless the material is otherwise
subject to the labelling requirements of one
of the following statutes:

(1) Federal Insecticide,
Rodenticide Act;

(2) Federal Food, Drug and Cosmetics Act;

(3) Consumer Product Safety Act;

(4) Federal Hazardous Substances Act; or

(5) Federal Alcohol Administration Act.

(c) The Offeror shall list which hazardous
material listed in the Hazardous Material
Identification and Material Safety Data
clause of this contract will be labelled in ac-
cordance with one of the Acts in paragraphs
(b) (1) through (5) of this clause instead of
the Hazard Communication Standard. Any
hazardous material not listed will be inter-
preted to mean that a label is required in ac-
cordance with the Hazard Communication
Standard.

Fungicide and

Material (if none, insert “none.”) Act

(d) The apparently successful Offeror
agrees to submit, before award, a copy of the
hazard warning label for all hazardous mate-
rials not listed in paragraph (c) of this
clause. The Offeror shall submit the label
with the Material Safety Data Sheet being
furnished under the Hazardous Material
Identification and Material Safety Data
clause of this contract.

(e) The Contractor shall also comply with
MIL-STD-129, Marking for Shipment and
Storage (including revisions adopted during
the term of this contract).

(End of clause)

252.223-7002 Safety precautions
ammunition and explosives.
As prescribed in 223.370-5, use the fol-
lowing clause:

for

SAFETY PRECAUTIONS FOR AMMUNITION AND
EXPLOSIVES (MAY 1994)

(a) Definition. Ammunition and explosives, as
used in this clause—
(1) Means liquid and solid propellants and

explosives, pyrotechnics, incendiaries and
smokes in the following forms:
(1) Bulk,

(ii) Ammunition;

(iii) Rockets;

(iv) Missiles;

(v) Warheads;

(vi) Devices; and

(vii) Components of (i) through (vi), except
for wholly inert items.

(2) This definition does not include the fol-
lowing, unless the Contractor is using or in-
corporating these materials for initiation,
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propulsion, or detonation as an integral or
component part of an explosive, an ammuni-
tion or explosive end item, or of a weapon
system—

(i) Inert components containing no explo-
sives, propellants, or pyrotechnics;

(ii) Flammable liquids;

(iii) Acids;

(iv) Oxidizers;

(v) Powdered metals; or

(vi) Other materials having fire or explo-
sive characteristics.

(b) Safety requirements. (1) The Contractor
shall comply with the requirements of the
DoD Contractors’ Safety Manual for Ammu-
nition and Explosives, DoD 4145.26-M, here-
after referred to as ‘‘the manual,” in effect
on the date of the solicitation for this con-
tract. The Contractor shall also comply with
any other additional requirements included
in the schedule of this contract.

(2) The Contractor shall allow the Govern-
ment access to the Contractor’s facilities,
personnel, and safety program documenta-
tion. The Contractor shall allow authorized
Government representatives to evaluate
safety programs, implementation, and facili-
ties.

(c) Noncompliance with the manual. (1) If the
Contracting Officer notifies the Contractor
of any noncompliance with the manual or
schedule provisions, the Contractor shall
take immediate steps to correct the non-
compliance. The Contractor is not entitled
to reimbursement of costs incurred to cor-
rect noncompliances unless such reimburse-
ment is specified elsewhere in the contract.

(2) The Contractor has 30 days from the
date of notification by the Contracting Offi-
cer to correct the noncompliance and inform
the Contracting Officer of the actions taken.
The Contracting Officer may direct a dif-
ferent time period for the correction of non-
compliances.

(3) If the Contractor refuses or fails to cor-
rect noncompliances within the time period
specified by the Contracting Officer, the
Government has the right to direct the Con-
tractor to cease performance on all or part of
this contract. The Contractor shall not re-
sume performance until the Contracting Of-
ficer is satisfied that the corrective action
was effective and the Contracting Officer so
informs the Contractor.

(4) The Contracting Officer may remove
Government personnel at any time the Con-
tractor is in noncompliance with any safety
requirement of this clause.

(5) If the direction to cease work or the re-
moval of Government personnel results in in-
creased costs to the Contractor, the Con-
tractor shall not be entitled to an adjust-
ment in the contract price or a change in the
delivery or performance schedule unless the
Contracting Officer later determines that
the Contractor had in fact complied with the
manual or schedule provisions. If the Con-
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tractor is entitled to an equitable adjust-
ment, it shall be made in accordance with
the Changes clause of this contract.

(d) Mishaps. If a mishap involving ammuni-
tion or explosives occurs, the Contractor
shall—

(1) Notify the Contracting Officer imme-
diately;

(2) Conduct an investigation in accordance
with other provisions of this contract or as
required by the Contracting Officer; and

(3) Submit a written report to the Con-
tracting Officer.

(e) Contractor responsibility for safety. (1)
Nothing in this clause, nor any Government
action or failure to act in surveillance of this
contract, shall relieve the Contractor of its
responsibility for the safety of—

(i) The Contractor’s personnel and prop-
erty;

(ii) The Government’s personnel and prop-
erty; or

(iii) The general public.

(2) Nothing in this clause shall relieve the
Contractor of its responsibility for com-
plying with applicable Federal, State, and
local laws, ordinances, codes, and regula-
tions (including those requiring the obtain-
ing of licenses and permits) in connection
with the performance of this contract.

(f) Contractor responsibility for contract per-
formance. (1) Neither the number or fre-
quency of inspections performed by the Gov-
ernment, nor the degree of surveillance exer-
cised by the Government, relieve the Con-
tractor of its responsibility for contract per-
formance.

(2) If the Government acts or fails to act in
surveillance or enforcement of the safety re-
quirements of this contract, this does not
impose or add to any liability of the Govern-
ment.

(g) Subcontractors. (1) The Contractor shall
insert this clause, including this paragraph
(g), in every subcontract that involves am-
munition or explosives.

(i) The clause shall include a provision al-
lowing authorized Government safety rep-
resentatives to evaluate subcontractor safe-
ty programs, implementation, and facilities
as the Government determines necessary.

(ii) NOTE: The Government Contracting Of-
ficer or authorized representative shall no-
tify the prime Contractor of all findings con-
cerning subcontractor safety and compliance
with the manual. The Contracting Officer or
authorized representative may furnish copies
to the subcontractor. The Contractor in turn
shall communicate directly with the subcon-
tractor, substituting its name for references
to ‘“‘the Government”. The Contractor and
higher tier subcontractors shall also include
provisions to allow direction to cease per-
formance of the subcontract if a serious un-
corrected or recurring safety deficiency po-
tentially causes an imminent hazard to DoD
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personnel,
ance.

(2) The Contractor agrees to ensure that
the subcontractor complies with all contract
safety requirements. The Contractor will de-
termine the best method for verifying the
adequacy of the subcontractor’s compliance.

(3) The Contractor shall ensure that the
subcontractor understands and agrees to the
Government’s right to access to the sub-
contractor’s facilities, personnel, and safety
program documentation to perform safety
surveys. The Government performs these
safety surveys of subcontractor facilities
solely to prevent the occurrence of any mis-
hap which would endanger the safety of DoD
personnel or otherwise adversely impact
upon the Government’s contractual inter-
ests.

(4) The Contractor shall notify the Con-
tracting Officer or authorized representative
before issuing any subcontract when it in-
volves ammunition or explosives. If the pro-
posed subcontract represents a change in the
place of performance, the Contractor shall
request approval for such change in accord-
ance with the clause of this contract entitled
‘‘Change in Place of Performance—Ammuni-
tion and Explosives’’.

property, or contract perform-

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 59
FR 27675, May 27, 1994]

252.223-7003 Change in place of per-
formance—ammunition and explo-
sives.

As prescribed in 223.370-5, use the fol-
lowing clause:

CHANGE IN PLACE OF PERFORMANCE—
AMMUNITION AND EXPLOSIVES (DEC 1991)

(a) The Offeror shall identify, in the ‘‘Place
of Performance’ provision of this solicita-
tion, the place of performance of all ammu-
nition and explosives work covered by the
Safety Precautions for Ammunition and Ex-
plosives clause of this solicitation. Failure
to furnish this information with the offer
may result in rejection of the offer.

(b) The Offeror agrees not to change the
place of performance of any portion of the
offer covered by the Safety Precautions for
Ammunition and Explosives clause con-
tained in this solicitation after the date set
for receipt of offers without the written ap-
proval of the Contracting Officer. The Con-
tracting Officer shall grant approval only if
there is enough time for the Government to
perform the necessary safety reviews on the
new proposed place of performance.

(c) If a contract results from this offer, the
Contractor agrees not to change any place of
performance previously cited without the ad-

48 CFR Ch. 2 (10-1-09 Edition)

vance written approval of the Contracting
Officer.

(End of clause)

252.223-7004 Drug-free work force.

As prescribed in 223.570-2, use the fol-
lowing clause:

DRUG-FREE WORK FORCE (SEP 1988)

(a) Definitions. (1) Employee in a sensitive po-
sition, as used in this clause, means an em-
ployee who has been granted access to classi-
fied information; or employees in other posi-
tions that the Contractor determines involve
national security, health or safety, or func-
tions other than the foregoing requiring a
high degree of trust and confidence.

(2) Illegal drugs, as used in this clause,
means controlled substances included in
Schedules I and II, as defined by section
802(6) of title 21 of the United States Code,
the possession of which is unlawful under
chapter 13 of that title. The term ‘‘illegal
drugs’ does not mean the use of a controlled
substance pursuant to a valid prescription or
other uses authorized by law.

(b) The Contractor agrees to institute and
maintain a program for achieving the objec-
tive of a drug-free work force. While this
clause defines criteria for such a program,
contractors are encouraged to implement al-
ternative approaches comparable to the cri-
teria in paragraph (c) that are designed to
achieve the objectives of this clause.

(c) Contractor programs shall include the
following, or appropriate alternatives:

(1) Employee assistance programs empha-
sizing high level direction, education, coun-
seling, rehabilitation, and coordination with
available community resources;

(2) Supervisory training to assist in identi-
fying and addressing illegal drug use by Con-
tractor employees;

(3) Provision for self-referrals as well as su-
pervisory referrals to treatment with max-
imum respect for individual confidentiality
consistent with safety and security issues;

(4) Provision for identifying illegal drug
users, including testing on a controlled and
carefully monitored basis. Employee drug
testing programs shall be established taking
account of the following:

(i) The Contractor shall establish a pro-
gram that provides for testing for the use of
illegal drugs by employees in sensitive posi-
tions. The extent of and criteria for such
testing shall be determined by the Con-
tractor based on considerations that include
the nature of the work being performed
under the contract, the employee’s duties,
the efficient use of Contractor resources, and
the risks to health, safety, or national secu-
rity that could result from the failure of an
employee adequately to discharge his or her
position.
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(ii) In addition, the Contractor may estab-
lish a program for employee drug testing—

(A) When there is a reasonable suspicion
that an employee uses illegal drugs; or

(B) When an employee has been involved in
an accident or unsafe practice;

(C) As part of or as a follow-up to coun-
seling or rehabilitation for illegal drug use;

(D) As part of a voluntary employee drug
testing program.

(iii) The Contractor may establish a pro-
gram to test applicants for employment for
illegal drug use.

(iv) For the purpose of administering this
clause, testing for illegal drugs may be lim-
ited to those substances for which testing is
prescribed by section 2.1 of subpart B of the
‘“Mandatory Guidelines for Federal Work-
place Drug Testing Programs’ (63 FR 11980
(April 11 1988)), issued by the Department of
Health and Human Services.

(d) Contractors shall adopt appropriate
personnel procedures to deal with employees
who are found to be using drugs illegally.
Contractors shall not allow any employee to
remain on duty or perform in a sensitive po-
sition who is found to use illegal drugs until
such times as the Contractor, in accordance
with procedures established by the Con-
tractor, determines that the employee may
perform in such a position.

(e) The provisions of this clause pertaining
to drug testing program shall not apply to
the extent they are inconsistent with state
or local law, or with an existing collective
bargaining agreement; provided that with re-
spect to the latter, the Contractor agrees
that those issues that are in conflict will be
a subject of negotiation at the next collec-
tive bargaining session.

(End of clause)

[67 FR 32737, July 23, 1992, as amended at 70
FR 73151, Dec. 9, 2005]

252.223-7005 [Reserved]

252.223-7006 Prohibition on storage
and disposal of toxic and hazardous
materials.

As prescribed in 223.7103(a), use the
following clause:

PROHIBITION ON STORAGE AND DISPOSAL OF
TOXIC AND HAZARDOUS MATERIALS (APR 1993)

(a) Definitions. As used in this clause—

(1) Storage means a non-transitory, semi-
permanent or permanent holding, placement,
or leaving of material. It does not include a
temporary accumulation of a limited quan-
tity of a material used in or a waste gen-
erated or resulting from authorized activi-
ties, such as servicing, maintenance, or re-
pair of Department of Defense (DoD) items,
equipment, or facilities.

252.223-7007

(2) Toxic or hazardous materials means:

(i) Materials referred to in section 101(14)
of the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act
(CERCLA) of 1980 (42 U.S.C. 9601(14)) and ma-
terials designated under section 102 of
CERCLA (42 U.S.C. 9602) (40 CFR part 302);

(ii) Materials that are of an explosive,
flammable, or pyrotechnic nature; or

(iii) Materials otherwise identified by the
Secretary of Defense as specified in DoD reg-
ulations.

(b) In accordance with 10 U.S.C. 2692, the
Contractor is prohibited from storing or dis-
posing of non-DoD-owned toxic or hazardous
materials on a DoD installation, except to
the extent authorized by a statutory excep-
tion to 10 U.S.C. 2692 or as authorized by the
Secretary of Defense or his designee.

Alternate I (NOV 1995). As prescribed
in 223.7103(b), add the following para-
graphs (c¢) and (d) to the basic clause:

(c) With respect to treatment or disposal
authorized pursuant to 10 U.S.C. 2692(b)(9),
and notwithstanding any other provision of
the contract, the Contractor assumes all fi-
nancial and environmental responsibility
and liability resulting from any treatment
or disposal of non-DoD-owned toxic or haz-
ardous materials on a military installation.
The Contractor shall indemnify, defend, and
hold the Government harmless for all costs,
liability, or penalties resulting from the
Contractor’s treatment or disposal of non-
DoD-owned toxic or hazardous materials on
a military installation.

(d) The Contractor shall include this
clause, including this paragraph (d), in each
subcontract which requires, may require, or
permits a subcontractor to treat or dispose
of non-DoD-owned toxic or hazardous mate-
rials as defined in this clause.

[68 FR 28472, May 13, 1993, as amended at 60
FR 13076, Mar. 10, 1995; 60 FR 61601, Nov. 30,
1995]

252,223-7007 Safeguarding sensitive
conventional arms, ammunition,
and explosives.

As prescribed in 223.7203, use the fol-
lowing clause:

SAFEGUARDING  SENSITIVE  CONVENTIONAL
ARMS, AMMUNITION, AND EXPLOSIVES (SEP
1999)

(a) Definition. ‘“Arms, ammunition, and ex-
plosives (AA&E),” as used in this clause,
means those items within the scope (chapter
1, paragraph B) of DoD 5100.76-M, Physical
Security of Sensitive Conventional Arms,
Ammunition, and Explosives.

(b) The requirements of DoD 5100.76-M
apply to the following items of AA&E being
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developed, produced, manufactured, or pur-
chased for the Government, or provided to
the Contractor as Government-furnished
property under this contract:

National L
Nomenclature stock Sczrssngnty
number gory

(c) The Contractor shall comply with the
requirements of DoD 5100.76-M, as specified
in the statement of work. The edition of DoD
5100.76-M in effect on the date of issuance of
the solicitation for this contract shall apply.

(d) The Contractor shall allow representa-
tives of the Defense Security Service (DSS),
and representatives of other appropriate of-
fices of the Government, access at all reason-
able times into its facilities and those of its
subcontractors, for the purpose of per-
forming surveys, inspections, and investiga-
tions necessary to review compliance with
the physical security standards applicable to
this contract.

(e) The Contractor shall notify the cog-
nizant DSS field office of any subcontract in-
volving AA&E within 10 days after award of
the subcontract.

(f) The Contractor shall ensure that the re-
quirements of this clause are included in all
subcontracts, at every tier—

(1) For the development, production, man-
ufacture, or purchase of AA&E; or

(2) When AA&E will be provided to the sub-
contractor as Government-furnished prop-
erty.

(g) Nothing in this clause shall relieve the
Contractor of its responsibility for com-
plying with applicable Federal, state, and
local laws, ordinances, codes, and regula-
tions (including requirements for obtaining
licenses and permits) in connection with the
performance of this contract.

(End of clause)

[61 FR 7750, Feb. 29, 1996, as amended at 64
FR 51077, Sept. 21, 1999]

252.225-7000 Buy American Act—Bal-
ance of Payments Program Certifi-
cate.

As prescribed in 225.1101(1), use the
following provision:

BUY AMERICAN ACT—BALANCE OF PAYMENTS
PROGRAM CERTIFICATE (JAN 2009)

(a) Definitions. Commercially available off-
the-shelf (COTS) item, domestic end product,
foreign end product, qualifying country, quali-
fying country end product, and United States
have the meanings given in the Buy Amer-
ican Act and Balance of Payments Program
clause of this solicitation.

48 CFR Ch. 2 (10-1-09 Edition)

(b) Evaluation. The Government—

(1) Will evaluate offers in accordance with
the policies and procedures of Part 225 of the
Defense Federal Acquisition Regulation Sup-
plement; and

(2) Will evaluate offers of qualifying coun-
try end products without regard to the re-
strictions of the Buy American Act or the
Balance of Payments Program.

(c) Certifications and identification of coun-
try of origin. (1) For all line items subject to
the Buy American Act and Balance of Pay-
ments Program clause of this solicitation,
the offeror certifies that—

(i) Each end product, except those listed in
paragraph (c)(2) or (3) of this provision, is a
domestic end product; and

(ii) For end products other than COTS
items, components of unknown origin are
considered to have been mined, produced, or
manufactured outside the United States or a
qualifying country.

(2) The offeror certifies that the following
end products are qualifying country end
products:

(Line Item Number)

(Country of Origin)

(3) The following end products are other
foreign end products, including end products
manufactured in the United States that do
not qualify as domestic end products, i.e., an
end product that is not a COTS item and
does not meet the component test in para-
graph (ii) of the definition of ‘‘domestic end
product’’:

(Line Item Number)

(Country of Origin (If known))

(End of provision)

[68 FR 15634, Mar. 31, 2003; 68 FR 25088, May
9, 2003, as amended at 70 FR 35546, June 21,
2005; 74 FR 2423, Jan. 15, 2009]

252.225-7001 Buy American Act and
Balance of Payments Program.

As prescribed in 225.1101(2), use the
following clause:

BUY AMERICAN ACT AND BALANCE OF
PAYMENTS PROGRAM (JAN 2009)

(a) Definitions. As used in this clause—

(1) Commercially available off-the-shelf
(COTS) item—

(i) Means any item of supply (including
construction material) that is—

(A) A commercial item (as defined in para-
graph (1) of the definition of ‘“‘commercial
item’ in section 2.101 of the Federal Acquisi-
tion Regulation);
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(B) Sold in substantial quantities in the
commercial marketplace; and

(C) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(ii) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. 40102), such as agricultural products
and petroleum products.

(2) Component means an article, material,
or supply incorporated directly into an end
product.

(8) Domestic end product means—

(i) An unmanufactured end product that
has been mined or produced in the United
States; or

(ii) An end product manufactured in the
United States if—

(A) The cost of its qualifying country com-
ponents and its components that are mined,
produced, or manufactured in the United
States exceeds 50 percent of the cost of all
its components. The cost of components in-
cludes transportation costs to the place of
incorporation into the end product and U.S.
duty (whether or not a duty-free entry cer-
tificate is issued). Scrap generated, col-
lected, and prepared for processing in the
United States is considered domestic. A com-
ponent is considered to have been mined,
produced, or manufactured in the United
States (regardless of its source in fact) if the
end product in which it is incorporated is
manufactured in the United States and the
component is of a class or kind for which the
Government has determined that—

(I) Sufficient and reasonably available
commercial quantities of a satisfactory qual-
ity are not mined, produced, or manufac-
tured in the United States; or

(2) It is inconsistent with the public inter-
est to apply the restrictions of the Buy
American Act; or

(B) The end product is a COTS item.

(4) End product means those articles, mate-
rials, and supplies to be acquired under this
contract for public use.

(5) Foreign end product means an end prod-
uct other than a domestic end product.

(6) Qualifying country means any country
set forth in subsection 225.872-1 of the De-
fense Federal Acquisition Regulation Sup-
plement.

(7 Qualifying country component means a
component mined, produced, or manufac-
tured in a qualifying country.

(8) Qualifying country end product means—

(i) An unmanufactured end product mined
or produced in a qualifying country; or

(ii) An end product manufactured in a
qualifying country if the cost of the fol-
lowing types of components exceeds 50 per-
cent of the cost of all its components:

(A) Components mined, produced, or manu-
factured in a qualifying country.
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(B) Components mined, produced, or manu-
factured in the United States.

(C) Components of foreign origin of a class
or kind for which the Government has deter-
mined that sufficient and reasonably avail-
able commercial quantities of a satisfactory
quality are not mined, produced, or manufac-
tured in the United States.

(9) United States means the 50 States, the
District of Columbia, and outlying areas.

(b) This clause implements the Buy Amer-
ican Act (41 U.S.C. Section 10a—-d). In accord-
ance with 41 U.S.C. 431, the component test
of the Buy American Act is waived for an
end product that is a COTS item (see section
12.505(a)(1) of the Federal Acquisition Regu-
lation). Unless otherwise specified, this
clause applies to all line items in the con-
tract.

(c) The Contractor shall deliver only do-
mestic end products unless, in its offer, it
specified delivery of other end products in
the Buy American Act—Balance of Pay-
ments Program Certificate provision of the
solicitation. If the Contractor certified in its
offer that it will deliver a qualifying country
end product, the Contractor shall deliver a
qualifying country end product or, at the
Contractor’s option, a domestic end product.

(d) The contract price does not include
duty for end products or components for
which the Contractor will claim duty-free
entry.

(End of clause)

[68 FR 15634, Mar. 31, 2003, as amended at 70
FR 35546, June 21, 2005; 74 FR 2423, Jan. 15,
2009]

252.225-7002 Qualifying
sources as subcontractors.

As prescribed in 225.1101(3), use the
following clause:

country

QUALIFYING COUNTRY SOURCES AS
SUBCONTRACTORS (APR 2003)

(a) Definition. Qualifying country, as used in
this clause, means any country set forth in
subsection 225.872-1 of the Defense Federal
Acquisition Regulation (FAR) Supplement.

(b) Subject to the restrictions in section
225.872 of the Defense FAR Supplement, the
Contractor shall not preclude qualifying
country sources or U.S. sources from com-
peting for subcontracts under this contract.

(End of clause)

[68 FR 15634, Mar. 31, 2003]
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252.225-7003 Report of intended per-
formance outside the United States
and Canada—Submission with
offer.

As prescribed in 225.7204(a), use the
following provision:

REPORT OF INTENDED PERFORMANCE OUTSIDE
THE UNITED STATES AND CANADA—SUBMIS-
SION WITH OFFER (DEC 2006)

(a) Definition. United States, as used in this
provision, means the 50 States, the District
of Columbia, and outlying areas.

(b) The offeror shall submit, with its offer,
a report of intended performance outside the
United States and Canada if—

(1) The offer exceeds $11.5 million in value;
and

(2) The offeror is aware that the offeror or
a first-tier subcontractor intends to perform
any part of the contract outside the United
States and Canada that—

(i) Exceeds $550,000 in value; and

(ii) Could be performed inside the United
States or Canada.

(¢c) Information to be reported includes
that for—

(1) Subcontracts;

(2) Purchases; and

(3) Intracompany transfers when transfers
originate in a foreign location.

(d) The offeror shall submit the report
using—

(1) DD Form 2139, Report of Contract Per-
formance Outside the United States; or

(2) A computer-generated report that con-
tains all information required by DD Form
2139.

(e) The offeror may obtain a copy of DD
Form 2139 from the Contracting Officer or
via the Internet at htip:/www.dtic.mil/whs/di-
rectives/infomgt/forms/formsprogram.htm.

(End of provision)

[70 FR 20839, Apr. 22, 2005, as amended at 70
FR 35546, June 21, 2005; 71 FR 75893, Dec. 19,
2006]

252.225-7004 Report of Intended Per-
formance Outside the United States
and Canada—Submission after
Award.

As prescribed in 225.7204(b), use the
following clause:

REPORT OF INTENDED PERFORMANCE OUTSIDE
THE UNITED STATES AND CANADA—SUBMIS-
SION AFTER AWARD (MAY 2007)

(a) Definition. United States, as used in this
clause, means the 50 States, the District of
Columbia, and outlying areas.

(b) Reporting requirement. The Contractor
shall submit a report in accordance with this
clause, if the Contractor or a first-tier sub-
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contractor will perform any part of this con-
tract outside the United States and Canada
that—

(1) Exceeds $550,000 in value; and

(2) Could be performed inside the United
States or Canada.

(c) Submission of reports. The Contractor—

(1) Shall submit a report as soon as prac-
tical after the information is known;

(2) To the maximum extent practicable,
shall submit a report regarding a first-tier
subcontractor at least 30 days before award
of the subcontract;

(3) Need not resubmit information sub-
mitted with its offer, unless the information
changes;

(4) Shall submit all reports to the Con-
tracting Officer; and

(5) Shall submit a copy of each report to:
Deputy Director of Defense Procurement and
Acquisition Policy (Contract Policy and

International Contracting),
OUSD(AT&L)DPAP(CPIC), Washington, DC
20301-3060.

(d) Report format. The Contractor—

(1) Shall submit reports using—

(i) DD Form 2139, Report of Contract Per-
formance Outside the United States; or

(ii) A computer-generated report that con-
tains all information required by DD Form
2139; and

(2) May obtain copies of DD Form 2139 from
the Contracting Officer or via the Internet at
hitp://www.dtic.mil/whs/directives/infomgt/forms/
formsprogram.htm.

(End of clause)

[70 FR 20839, Apr. 22, 2005, as amended at 70
FR 35546, June 21, 2005; 71 FR 75893, Dec. 19,
2006; 72 FR 30278, May 31, 2007]

252.225-7005 Identification of expendi-
tures in the United States.

As prescribed in 225.1103(1), use the
following clause:

IDENTIFICATION OF EXPENDITURES IN THE
UNITED STATES (JUN 2005)

(a) Definition. United States, as used in this
clause, means the 50 States, the District of
Columbia, and outlying areas.

(b) This clause applies only if the Con-
tractor is—

(1) A concern incorporated in the United
States (including a subsidiary that is incor-
porated in the United States, even if the par-
ent corporation is not incorporated in the
United States); or

(2) An unincorporated concern having its
principal place of business in the United
States.

(c) On each invoice, voucher, or other re-
quest for payment under this contract, the
Contractor shall identify that part of the re-
quested payment that represents estimated
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expenditures in the United States. The iden-
tification—

(1) May be expressed either as dollar
amounts or as percentages of the total
amount of the request for payment;

(2) Should be based on reasonable esti-
mates; and

(3) Shall state the full amount of the pay-
ment requested, subdivided into the fol-
lowing categories:

(i) U.S. products—expenditures for mate-
rial and equipment manufactured or pro-
duced in the United States, including end
products, components, or construction mate-
rial, but excluding transportation;

(ii) U.S. services—expenditures for services
performed in the United States, including all
charges for overhead, other indirect costs,
and profit under construction or service con-
tracts;

(iii) Transportation on U.S. carriers—ex-
penditures for transportation furnished by
U.S. flag, ocean, surface, and air carriers;
and

(iv) Expenditures not identified under
paragraphs (c)(3)(i) through (iii) of this
clause.

(d) Nothing in this clause requires the es-
tablishment or maintenance of detailed ac-
counting records or gives the U.S. Govern-
ment any right to audit the Contractor’s
books or records.

(End of clause)

[67 FR 20695, Apr. 26, 2002, as amended at 70
FR 35546, June 21, 2005]

252.225-7006 Quarterly reporting of
actual contract performance out-
side the United States.

As prescribed in 225.7204(c), use the
following clause:

QUARTERLY REPORTING OF ACTUAL CONTRACT
PERFORMANCE OUTSIDE THE UNITED STATES
(MAY 2007)

(a) Definition. United States, as used in this
clause, means the 50 States, the District of
Columbia, and outlying areas.

(b) Reporting requirement. Except as pro-
vided in paragraph (c) of this clause, within
10 days after the end of each quarter of the
Government’s fiscal year, the Contractor
shall report any subcontract, purchase, or
intracompany transfer that—

(1) Will be or has been performed outside
the United States;

(2) Exceeds the simplified acquisition
threshold in Part 2 of the Federal Acquisi-
tion Regulation; and

(3) Has not been identified in a report for a
previous quarter.

(c) Ezception. Reporting under this clause
is not required if—
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(1) A foreign place of performance is the
principal place of performance of the con-
tract; and

(2) The Contractor specified the foreign
place of performance in its offer.

(d) Submission of reports. The Contractor
shall submit the reports required by this
clause to: Deputy Director of Defense Pro-
curement and Acquisition Policy (Contract

Policy and International Contracting),
OUSD(AT&L)DPAP(CPIC), Washington, DC
20301-3060.

(e) Report format. The Contractor—

(1) Shall submit reports using—

(i) DD Form 2139, Report of Contract Per-
formance Outside the United States; or

(ii) A computer-generated report that con-
tains all information required by DD Form
2139; and

(2) May obtain copies of DD Form 2139 from
the Contracting Officer or via the Internet at
hitp://www.dtic.mil/whs/directives/infomgt/forms/
formsprogram.htm.

(f) Subcontracts. The Contractor—

(1) Shall include the substance of this
clause in all first-tier subcontracts exceed-
ing $550,000, except those for commercial
items, construction, ores, natural gases, util-
ities, petroleum products and crudes, timber
(logs), or subsistence;

(2) Shall provide the number of this con-
tract to its subcontractors required to sub-
mit reports under this clause; and

(3) Shall require the subcontractor, with
respect to performance of its subcontract, to
comply with the requirements directed to
the Contractor in paragraphs (b) through (e)
of this clause.

(End of clause)

[70 FR 20840, Apr. 22, 2005, as amended at 70
FR 35546, June 21, 2005; 71 FR 75893, Dec. 19,
2004; 72 FR 30278, May 31, 2007]

252.225-7007 Prohibition on Acquisi-
tion of United States Munitions List
Items from Communist Chinese
Military Companies.

As prescribed in 225.1103(4), use the
following clause:

PROHIBITION ON ACQUISITION OF UNITED
STATES MUNITIONS LIST ITEMS FROM COM-
MUNIST CHINESE MILITARY COMPANIES (SEP
2006)

(a) Definitions. As used in this clause—

Communist Chinese military company means
any entity that is—

(1) A part of the commercial or defense in-
dustrial base of the People’s Republic of
China; or

(2) Owned or controlled by, or affiliated
with, an element of the Government or
armed forces of the People’s Republic of
China.
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United States Munitions List means the mu-
nitions list of the International Traffic in
Arms Regulation in 22 CFR Part 121.

(b) Any supplies or services covered by the
United States Munitions List that are deliv-
ered under this contract may not be ac-
quired, directly or indirectly, from a Com-
munist Chinese military company.

(c) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (c¢), in all subcontracts for items cov-
ered by the United States Munitions List.

(End of clause)

[71 FR 53046, Sept. 8, 2006]

252.225-7008 Restriction on Acquisi-
tion of Specialty Metals.

As prescribed in 225.7003-5(a)(1), use
the following clause:

RESTRICTION ON ACQUISITION OF SPECIALTY
METALS (JUL 2009)

(a) Definitions. As used in this clause—

(1) Alloy means a metal consisting of a
mixture of a basic metallic element and one
or more metallic, or non-metallic, alloying
elements.

(i) For alloys named by a single metallic
element (e.g., titanium alloy), it means that
the alloy contains 50 percent or more of the
named metal (by mass).

(ii) If two metals are specified in the name
(e.g., nickel-iron alloy), those metals are the
two predominant elements in the alloy, and
together they constitute 50 percent or more
of the alloy (by mass).

(2) Produce means the application of forces
or processes to a specialty metal to create
the desired physical properties through
quenching or tempering of steel plate, gas
atomization or sputtering of titanium, or
final consolidation of non-melt derived tita-
nium powder or titanium alloy powder.

(3) Specialty metal means—

(i) Steel—

(A) With a maximum alloy content exceed-
ing one or more of the following limits: Man-
ganese, 1.65 percent; silicon, 0.60 percent; or
copper, 0.60 percent; or

(B) Containing more than 0.25 percent of
any of the following elements: Aluminum,
chromium, cobalt, molybdenum, nickel, nio-
bium (columbium), titanium, tungsten, or
vanadium;

(ii) Metal alloys consisting of—

(A) Nickel or iron-nickel alloys that con-
tain a total of alloying metals other than
nickel and iron in excess of 10 percent; or

(B) Cobalt alloys that contain a total of
alloying metals other than cobalt and iron in
excess of 10 percent;

(iii) Titanium and titanium alloys; or

(iv) Zirconium and zirconium alloys.
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(4) Steel means an iron alloy that includes
between .02 and 2 percent carbon and may in-
clude other elements.

(b) Any specialty metal delivered under
this contract shall be melted or produced in
the United States or its outlying areas.

(End of clause)

[74 FR 37639, July 29, 2009]

252.225-7009 Restriction on Acquisi-
tion of Certain Articles Containing
Specialty Metals.

As prescribed in 225.7003-5(a)(2), use
the following clause:

RESTRICTION ON ACQUISITION OF CERTAIN AR-
TICLES CONTAINING SPECIALTY METALS
(JUL 2009)

(a) Definitions. As used in this clause—

(1) Alloy means a metal consisting of a
mixture of a basic metallic element and one
or more metallic, or non-metallic, alloying
elements.

(i) For alloys named by a single metallic
element (e.g., titanium alloy), it means that
the alloy contains 50 percent or more of the
named metal (by mass).

(ii) If two metals are specified in the name
(e.g., nickel-iron alloy), those metals are the
two predominant elements in the alloy, and
together they constitute 50 percent or more
of the alloy (by mass).

(2) Assembly means an item forming a por-
tion of a system or subsystem that—

(i) Can be provisioned and replaced as an
entity; and

(ii) Incorporates
parts.

(3) Commercial derivative military article
means an item acquired by the Department
of Defense that is or will be produced using
the same production facilities, a common
supply chain, and the same or similar pro-
duction processes that are used for the pro-
duction of articles predominantly used by
the general public or by nongovernmental
entities for purposes other than govern-
mental purposes.

(4) Commercially available off-the-shelf item—

(i) Means any item of supply that is—

(A) A commercial item (as defined in para-
graph (1) of the definition of ‘‘commercial
item’ in section 2.101 of the Federal Acquisi-
tion Regulation);

(B) Sold in substantial quantities in the
commercial marketplace; and

(C) Offered to the Government, under this
contract or a subcontract at any tier, with-
out modification, in the same form in which
it is sold in the commercial marketplace;
and

(ii) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46

multiple, replaceable

386



Defense Acquisition Regulations System, DOD

U.S.C. App 1702), such as agricultural prod-
ucts and petroleum products.

(5) Component means any item supplied to
the Government as part of an end item or of
another component.

(6) Electronic component means an item that
operates by controlling the flow of electrons
or other electrically charged particles in cir-
cuits, using interconnections of electrical
devices such as resistors, inductors, capaci-
tors, diodes, switches, transistors, or inte-
grated circuits. The term does not include
structural or mechanical parts of an assem-
bly containing an electronic component, and
does not include any high performance
magnets that may be used in the electronic
component.

(7)) End item means the final production
product when assembled or completed and
ready for delivery under a line item of this
contract.

(8) High performance magnet means a perma-
nent magnet that obtains a majority of its
magnetic properties from rare earth metals
(such as samarium).

(9) Produce means the application of forces
or processes to a specialty metal to create
the desired physical properties through
quenching or tempering of steel plate, gas
atomization or sputtering of titanium, or
final consolidation of non-melt derived tita-
nium powder or titanium alloy powder.

(10) Qualifying country means any country
listed in section 225.003(9) of the Defense Fed-
eral Acquisition Regulation Supplement
(DFARS).

(11) Required form means in the form of mill
product, such as bar, billet, wire, slab, plate,
or sheet, and in the grade appropriate for the
production of—

(i) A finished end item to be delivered to
the Government under this contract; or

(ii) A finished component assembled into
an end item to be delivered to the Govern-
ment under this contract.

(12) Specialty metal means—

(i) Steel—

(A) With a maximum alloy content exceed-
ing one or more of the following limits: Man-
ganese, 1.65 percent; silicon, 0.60 percent; or
copper, 0.60 percent; or

(B) Containing more than 0.25 percent of
any of the following elements: Aluminum,
chromium, cobalt, molybdenum, nickel, nio-
bium (columbium), titanium, tungsten, or
vanadium;

(ii) Metal alloys consisting of—

(A) Nickel or iron-nickel alloys that con-
tain a total of alloying metals other than
nickel and iron in excess of 10 percent; or

(B) Cobalt alloys that contain a total of
alloying metals other than cobalt and iron in
excess of 10 percent;

(iii) Titanium and titanium alloys; or

(iv) Zirconium and zirconium alloys.
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(13) Steel means an iron alloy that includes
between .02 and 2 percent carbon and may in-
clude other elements.

(14) Subsystem means a functional grouping
of items that combine to perform a major
function within an end item, such as elec-
trical power, attitude control, and propul-
sion.

(b) Restriction. Except as provided in para-
graph (c) of this clause, any specialty metals
incorporated in items delivered under this
contract shall be melted or produced in the
United States, its outlying areas, or a quali-
fying country.

(c) Exceptions. The restriction in paragraph
(b) of this clause does not apply to—

(1) Electronic components.

(2)(1) Commercially available off-the-shelf
(COTS) items, other than—

(A) Specialty metal mill products, such as
bar, billet, slab, wire, plate, or sheet, that
have not been incorporated into COTS end
items, subsystems, assemblies, or compo-
nents;

(B) Forgings or castings of specialty met-
als, unless the forgings or castings are incor-
porated into COTS end items, subsystems, or
assemblies;

(C) Commercially available high perform-
ance magnets that contain specialty metal,
unless such high performance magnets are
incorporated into COTS end items or sub-
systems; and

(D) COTS fasteners, unless—

(1) The fasteners are incorporated into
COTS end items, subsystems, assemblies, or
components; or

(2) The fasteners qualify for the commer-
cial item exception in paragraph (c)(3) of this
clause.

(ii) A COTS item is considered to be
“‘without modification’ if it is not modified
prior to contractual acceptance by the next
higher tier in the supply chain.

(A) Specialty metals in a COTS item that
was accepted without modification by the
next higher tier are excepted from the re-
striction in paragraph (b) of this clause, and
remain excepted, even if a piece of the COTS
item subsequently is removed (e.g., the end is
removed from a COTS screw or an extra hole
is drilled in a COTS bracket).

(B) Specialty metals that were not con-
tained in a COTS item upon acceptance, but
are added to the COTS item after accept-
ance, are subject to the restriction in para-
graph (b) of this clause (e.g., a special rein-
forced handle made of specialty metal is
added to a COTS item).

(C) If two or more COTS items are com-
bined in such a way that the resultant item
is not a COTS item, only the specialty met-
als involved in joining the COTS items to-
gether are subject to the restriction in para-
graph (b) of this clause (e.g., a COTS aircraft
is outfitted with a COTS engine that is not
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the COTS engine normally provided with the
aircraft).

(D) For COTS items that are normally sold
in the commercial marketplace with various
options, items that include such options are
also COTS items. However, if a COTS item is
offered to the Government with an option
that is not normally offered in the commer-
cial marketplace, that option is subject to
the restriction in paragraph (b) of this clause
(e.g. An aircraft is normally sold to the pub-
lic with an option for installation kits. The
Department of Defense requests a military-
unique kit. The aircraft is still a COTS item,
but the military-unique kit is not a COTS
item and must comply with the restriction
in paragraph (b) of this clause unless another
exception applies).

(3) Fasteners that are commercial items, if
the manufacturer of the fasteners certifies it
will purchase, during the relevant calendar
year, an amount of domestically melted or
produced specialty metal, in the required
form, for use in the production of fasteners
for sale to the Department of Defense and
other customers, that is not less than 50 per-
cent of the total amount of the specialty
metal that it will purchase to carry out the
production of such fasteners for all cus-
tomers.

(4) Items manufactured in a qualifying
country.

(5) Specialty metals for which the Govern-
ment has determined in accordance with
DFARS 225.7003-3 that specialty metal melt-
ed or produced in the United States, its out-
lying areas, or a qualifying country cannot
be acquired as and when needed in—

(i) A satisfactory quality;

(ii) A sufficient quantity; and

(iii) The required form.

(6) End items containing a minimal
amount of otherwise noncompliant specialty
metals (i.e., specialty metals not melted or
produced in the United States, an outlying
area, or a qualifying country, that are not
covered by one of the other exceptions in
this paragraph (c)), if the total weight of
such noncompliant metals does not exceed 2
percent of the total weight of all specialty
metals in the end item, as estimated in good
faith by the Contractor. This exception does
not apply to high performance magnets con-
taining specialty metals.

(d) Compliance for commercial derivative mili-
tary articles. (1) As an alternative to the com-
pliance required in paragraph (b) of this
clause, the Contractor may purchase an
amount of domestically melted or produced
specialty metals in the required form, for use
during the period of contract performance in
the production of the commercial derivative
military article and the related commercial
article, if—

(i) The Contracting Officer has notified the
Contractor of the items to be delivered under
this contract that have been determined by
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the Government to meet the definition of
‘‘commercial derivative military article’’;
and

(ii) For each item that has been deter-
mined by the Government to meet the defini-
tion of ‘‘commercial derivative military arti-
cle,” the Contractor has certified, as speci-
fied in the provision of the solicitation enti-
tled ‘‘Commercial Derivative Military Arti-
cle—Specialty Metals Compliance Certifi-
cate” (DFARS 252.225-7010), that the Con-
tractor and its subcontractor(s) will enter
into a contractual agreement or agreements
to purchase an amount of domestically melt-
ed or produced specialty metal in the re-
quired form, for use during the period of con-
tract performance in the production of each
commercial derivative military article and
the related commercial article, that is not
less than the Contractor’s good faith esti-
mate of the greater of—

(A) An amount equivalent to 120 percent of
the amount of specialty metal that is re-
quired to carry out the production of the
commercial derivative military article (in-
cluding the work performed under each sub-
contract); or

(B) An amount equivalent to 50 percent of
the amount of specialty metal that will be
purchased by the Contractor and its sub-
contractors for use during such period in the
production of the commercial derivative
military article and the related commercial
article.

(2) For the purposes of this alternative, the
amount of specialty metal that is required to
carry out production of the commercial de-
rivative military article includes specialty
metal contained in any item, including
COTS items.

(e) Subcontracts. The Contractor shall in-
sert the substance of this clause in sub-
contracts for items containing specialty
metals, to the extent necessary to ensure
compliance of the end products that the Con-
tractor will deliver to the Government.
When inserting the substance of this clause
in subcontracts, the Contractor shall—

(1) Modify paragraph (c)(6) of this clause as
necessary to facilitate management of the
minimal content exception;

(2) Exclude paragraph (d) of this clause;
and

(3) Include this paragraph (e).

(End of clause)

[74 FR 37639, July 29, 2009]

252.225-7010 Commercial Derivative
Military Article—Specialty Metals
Compliance Certificate.

As prescribed in 225.7003-5(b), use the
following provision:
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COMMERCIAL DERIVATIVE MILITARY ARTICLE—
SPECIALTY METALS COMPLIANCE CERTIFI-
CATE (JUL 2009)

(a) Definitions. Commercial derivative military
article, commercially available off-the-shelf
item, produce, required form, and specialty
metal, as used in this provision, have the
meanings given in the clause of this solicita-
tion entitled ‘‘Restriction on Acquisition of
Certain Articles Containing Specialty Met-
als” (DFARS 252.225-7009).

(b) The offeror shall list in this paragraph
any commercial derivative military articles
it intends to deliver under any contract re-
sulting from this solicitation using the alter-
native compliance for commercial derivative
military articles, as specified in paragraph
(d) of the clause of this solicitation entitled
‘“‘Restriction on Acquisition of Certain Arti-
cles Containing Specialty Metals” (DFARS
252.225-7009). The offeror’s designation of an
item as a ‘‘commercial derivative military
article” will be subject to Government re-
view and approval.

(c) If the offeror has listed any commercial
derivative military articles in paragraph (b)
of this provision, the offeror certifies that, if
awarded a contract as a result of this solici-
tation, and if the Government approves the
designation of the listed item(s) as commer-
cial derivative military articles, the offeror
and its subcontractor(s) will demonstrate
that individually or collectively they have
entered into a contractual agreement or
agreements to purchase an amount of domes-
tically melted or produced specialty metal in
the required form, for use during the period
of contract performance in the production of
each commercial derivative military article
and the related commercial article, that is
not less than the Contractor’s good faith es-
timate of the greater of—

(1) An amount equivalent to 120 percent of
the amount of specialty metal that is re-
quired to carry out the production of the
commercial derivative military article (in-
cluding the work performed under each sub-
contract); or

(2) An amount equivalent to 50 percent of
the amount of specialty metal that will be
purchased by the Contractor and its sub-
contractors for use during such period in the
production of the commercial derivative
military article and the related commercial
article.

(d) For the purposes of this provision, the
amount of specialty metal that is required to
carry out the production of the commercial
derivative military article includes specialty
metal contained in any item, including com-
mercially available off-the-shelf items, in-
corporated into such commercial derivative
military articles.

252.225-7012
(End of provision)

[74 FR 37639, July 29, 2009]

252.225-7011 Restriction on acquisi-
tion of supercomputers.

As prescribed in 225.7012-3, use the
following clause:
RESTRICTION ON ACQUISITION OF
SUPERCOMPUTERS (JUN 2005)

Supercomputers delivered under this con-
tract shall be manufactured in the United
States or its outlying areas.

(End of clause)

[70 FR 35547, June 21, 2005]
252.225-7012 Preference
domestic commodities.

As prescribed in 225.7002-3(a), use the
following clause:

for certain

PREFERENCE FOR CERTAIN DOMESTIC
COMMODITIES (DEC 2008)

(a) Definitions. As used in this clause—

(1) Component means any item supplied to
the Government as part of an end product or
of another component.

(2) End product means supplies delivered
under a line item of this contract.

(3) Qualifying country means a country
with a memorandum of understanding or
international agreement with the United
States. The following are qualifying coun-
tries:

Australia
Austria
Belgium
Canada
Denmark
Egypt
Finland
France
Germany
Greece
Israel
Italy
Luxembourg
Netherlands
Norway
Portugal
Spain
Sweden
Switzerland
Turkey
United Kingdom of Great Britain and North-
ern Ireland.
(4) United States means the 50 States, the
District of Columbia, and outlying areas.
(5) U.S.-flag vessel means a vessel of the
United States or belonging to the United
States, including any vessel registered or
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having national status under the laws of the
United States.

(b) The Contractor shall deliver under this
contract only such of the following items, ei-
ther as end products or components, that
have been grown, reprocessed, reused, or pro-
duced in the United States:

(1) Food.

(2) Clothing and the materials and compo-
nents thereof, other than sensors, elec-
tronics, or other items added to, and not nor-
mally associated with, clothing and the ma-
terials and components thereof. Clothing in-
cludes items such as outerwear, headwear,
underwear, nightwear, footwear, hosiery,
handwear, belts, badges, and insignia.

(3) Tents, tarpaulins, or covers.

(4) Cotton and other natural fiber products.

(5) Woven silk or woven silk blends.

(6) Spun silk yarn for cartridge cloth.

(7) Synthetic fabric, and coated synthetic
fabric, including all textile fibers and yarns
that are for use in such fabrics.

(8) Canvas products.

(9) Wool (whether in the form of fiber or
yarn or contained in fabrics, materials, or
manufactured articles).

(10) Any item of individual equipment
(Federal Supply Class 8465) manufactured
from or containing fibers, yarns, fabrics, or
materials listed in this paragraph (b).

(c) This clause does not apply—

(1) To items listed in section 25.104(a) of
the Federal Acquisition Regulation (FAR),
or other items for which the Government has
determined that a satisfactory quality and
sufficient quantity cannot be acquired as and
when needed at U.S. market prices;

(2) To incidental amounts of cotton, other
natural fibers, or wool incorporated in an
end product, for which the estimated value
of the cotton, other natural fibers, or wool—

(i) Is not more than 10 percent of the total
price of the end product; and

(ii) Does not exceed the simplified acquisi-
tion threshold in FAR part 2;

(3) To waste and byproducts of cotton or
wool fiber for use in the production of pro-
pellants and explosives;

(4) To foods, other than fish, shellfish, or
seafood, that have been manufactured or
processed in the United States, regardless of
where the foods (and any component if appli-
cable) were grown or produced. Fish, shell-
fish, or seafood manufactured or processed in
the United States and fish, shellfish, or sea-
food contained in foods manufactured or
processed in the United States shall be pro-
vided in accordance with paragraph (d) of
this clause;

(5) To chemical warfare protective clothing
produced in a qualifying country; or

(6) To fibers and yarns that are for use in
synthetic fabric or coated synthetic fabric
(but does apply to the synthetic or coated
synthetic fabric itself), if—
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(i) The fabric is to be used as a component
of an end product that is not a textile prod-
uct. Examples of textile products, made in
whole or in part of fabric, include—

(A) Draperies, floor coverings, furnishings,
and bedding (Federal Supply Group 72,
Household and Commercial Furnishings and
Appliances);

(B) Items made in whole or in part of fabric
in Federal Supply Group 83, Textile/leather/
furs/apparel/findings/ tents/flags, or Federal
Supply Group 84, Clothing, Individual Equip-
ment and Insignia;

(C) Upholstered seats (whether for house-
hold, office, or other use); and

(D) Parachutes (Federal Supply Class 1670);
or

(ii) The fibers and yarns are para-aramid
fibers and yarns manufactured in a quali-
fying country.

(d)(1) Fish, shellfish, and seafood delivered
under this contract, or contained in foods de-
livered under this contract—

(i) Shall be taken from the sea by U.S.-flag
vessels; or

(ii) If not taken from the sea, shall be ob-
tained from fishing within the United States;
and

(2) Any processing or manufacturing of the
fish, shellfish, or seafood shall be performed
on a U.S.-flag vessel or in the United States.

(End of clause)

[67 FR 20698, Apr. 26, 2002, as amended at 68
FR 7442, Feb. 14, 2003; 69 FR 26509, May 13,
2004; 69 FR 31910, June 8, 2004; 72 FR 2638,
Jan. 22, 2007; 73 FR 11356, Mar. 3, 2008; 73 FR
76971, Dec. 18, 2008]

252.225-7013 Duty-free entry.

As prescribed in 225.1101(4), use the
following clause:

DuTY-FREE ENTRY (OCT 2006)

(a) Definitions. As used in this clause—

(1) Customs territory of the United States
means the 50 States, the District of Colum-
bia, and Puerto Rico.

(2) Eligible product means—

(i) Designated country end product as defined
in the Trade Agreements clause of this con-
tract;

(ii) Free Trade Agreement country end prod-
uct, other than a Bahrainian end product or a
Moroccan end product, as defined in the Buy
American Act-Free Trade Agreements-Bal-
ance of Payments Program clause of this
contract; or

(iii) Canadian end product as defined in Al-
ternate I of the Buy American Act-Free
Trade Agreements-Balance of Payments Pro-
gram clause of this contract.

(3) Qualifying country and qualifying country
end product have the meanings given in the
Trade Agreements clause, the Buy American
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Act and Balance of Payments Program
clause, or the Buy American Act—Free
Trade Agreements—Balance of Payments
Program clause of this contract.

(b) Except as provided in paragraph (i) of
this clause, or unless supplies were imported
into the customs territory of the United
States before the date of this contract or the
applicable subcontract, the price of this con-
tract shall not include any amount for duty
on—

(1) End items that are eligible products or
qualifying country end products;

(2) Components (including, without limita-
tion, raw materials and intermediate assem-
blies) produced or made in qualifying coun-
tries, that are to be incorporated in U.S.-
made end products to be delivered under this
contract; or

(3) Other supplies for which the Contractor
estimates that duty will exceed $200 per ship-
ment into the customs territory of the
United States.

(c) The Contractor shall—

(1) Claim duty-free entry only for supplies
that the Contractor intends to deliver to the
Government under this contract, either as
end items or components of end items; and

(2) Pay duty on supplies, or any portion
thereof, that are diverted to nongovern-
mental use, other than—

(i) Scrap or salvage; or

(ii) Competitive sale made, directed, or au-
thorized by the Contracting Officer.

(d) Except as the Contractor may other-
wise agree, the Government will execute
duty-free entry certificates and will afford
such assistance as appropriate to obtain the
duty-free entry of supplies—

(1) For which no duty is included in the
contract price in accordance with paragraph
(b) of this clause; and

(2) For which shipping documents bear the
notation specified in paragraph (e) of this
clause.

(e) For foreign supplies for which the Gov-
ernment will issue duty-free entry certifi-
cates in accordance with this clause, ship-

ping documents submitted to Customs
shall—

(1) Consign the shipments to the appro-
priate—

(i) Military department in care of the Con-
tractor, including the Contractor’s delivery
address; or

(ii) Military installation; and

(2) Include the following information:

(i) Prime contract number and, if applica-
ble, delivery order number.

(ii) Number of the subcontract for foreign
supplies, if applicable.

(iii) Identification of the carrier.

(iv) (A) For direct shipments to a U.S.
military installation, the notation:
“UNITED STATES GOVERNMENT, DE-
PARTMENT OF DEFENSE Duty-Free Entry
to be claimed pursuant to Section XXII,
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Chapter 98, Subchapter VIII, Item 9808.00.30
of the Harmonized Tariff Schedule of the
United States. Upon arrival of shipment at
the appropriate port of entry, District Direc-
tor of Customs, please release shipment
under 19 CFR part 142 and notify Com-
mander, Defense Contract Management
Agency (DCMA) New York, ATTN: Customs
Team, DCMAE-GNTF, 207 New York Avenue,
Staten Island, New York, 10305-5013, for exe-
cution of Customs Form 7501, 7501A, or 7506
and any required duty-free entry certifi-
cates.”

(B) If the shipment will be consigned to
other than a military installation, e.g., a do-
mestic contractor’s plant, the shipping docu-
ment notation shall be altered to include the
name and address of the contractor, agent,
or broker who will notify Commander,
DCMA New York, for execution of the duty-
free entry certificate. (If the shipment will
be consigned to a contractor’s plant and no
duty-free entry certificate is required due to
a trade agreement, the Contractor shall
claim duty-free entry under the applicable
trade agreement and shall comply with the
U.S. Customs Service requirements. No noti-
fication to Commander, DCMA New York, is
required.)

(v) Gross weight in pounds (if freight is
based on space tonnage, state cubic feet in
addition to gross shipping weight).

(vi) Estimated value in U.S. dollars.

(vii) Activity address number of the con-
tract administration office administering
the prime contract, e.g., for DCMA Dayton,
S3605A.

(f) Preparation of customs forms. (1)(i) Ex-
cept for shipments consigned to a military
installation, the Contractor shall—

(A) Prepare any customs forms required for
the entry of foreign supplies into the cus-
toms territory of the United States in con-
nection with this contract; and

(B) Submit the completed customs forms
to the District Director of Customs, with a
copy to DCMA NY for execution of any re-
quired duty-free entry certificates.

(ii) Shipments consigned directly to a mili-
tary installation will be released in accord-
ance with sections 10.101 and 10.102 of the
U.S. Customs regulations.

(2) For shipments containing both supplies
that are to be accorded duty-free entry and
supplies that are not, the Contractor shall
identify on the customs forms those items
that are eligible for duty-free entry.

(g) The Contractor shall—

(1) Prepare (if the Contractor is a foreign
supplier), or shall instruct the foreign sup-
plier to prepare, a sufficient number of cop-
ies of the bill of lading (or other shipping
document) so that at least two of the copies
accompanying the shipment will be available
for use by the District Director of Customs
at the port of entry;
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(2) Consign the shipment as specified in
paragraph (e) of this clause; and

(3) Mark on the exterior of all packages—

(i) “UNITED STATES GOVERNMENT, DE-
PARTMENT OF DEFENSE”’; and

(ii) The activity address number of the
contract administration office administering
the prime contract.

(h) The Contractor shall notify the Admin-
istrative Contracting Officer (ACO) in writ-
ing of any purchase of eligible products or
qualifying country supplies to be accorded
duty-free entry, that are to be imported into
the customs territory of the United States
for delivery to the Government or for incor-
poration in end items to be delivered to the
Government. The Contractor shall furnish
the notice to the ACO immediately upon
award to the supplier and shall include in
the notice—

(1) The Contractor’s name, address, and
Commercial and Government Entity (CAGE)
code;

(2) Prime contract number and, if applica-
ble, delivery order number;

(3) Total dollar value of the prime contract
or delivery order;

(4) Date of the last scheduled delivery
under the prime contract or delivery order;

(5) Foreign supplier’s name and address;

(6) Number of the subcontract for foreign
supplies;

(7)) Total dollar value of the subcontract
for foreign supplies;

(8) Date of the last scheduled delivery
under the subcontract for foreign supplies;

(9) List of items purchased;

(10) An agreement that the Contractor will
pay duty on supplies, or any portion thereof,
that are diverted to nongovernmental use
other than—

(i) Scrap or salvage; or

(ii) Competitive sale made, directed, or au-
thorized by the Contracting Officer;

(11) Country of origin; and

(12) Scheduled delivery date(s).

(i) This clause does not apply to purchases
of eligible products or qualifying country
supplies in connection with this contract if—

(1) The supplies are identical in nature to
supplies purchased by the Contractor or any
subcontractor in connection with its com-
mercial business; and

(2) It is not economical or feasible to ac-
count for such supplies so as to ensure that
the amount of the supplies for which duty-
free entry is claimed does not exceed the
amount purchased in connection with this
contract.

(j) The Contractor shall—

(1) Insert the substance of this clause, in-
cluding this paragraph (j), in all sub-
contracts for—

(i) Qualifying country components; or

(ii) Nonqualifying country components for
which the Contractor estimates that duty
will exceed $200 per unit;
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(2) Require subcontractors to include the
number of this contract on all shipping docu-
ments submitted to Customs for supplies for
which duty-free entry is claimed pursuant to
this clause; and

(3) Include in applicable subcontracts—

(i) The name and address of the ACO for
this contract;

(ii) The name, address, and activity ad-
dress number of the contract administration
office specified in this contract; and

(iii) The information required by para-
graphs (h)(1), (2), and (3) of this clause.

(End of clause)

[68 FR 15635, Mar. 31, 2003, as amended at 69
FR 1928, Jan. 13, 2004; 70 FR 2363, Jan. 13,
2005; 70 FR 35547, June 21, 2005; 71 FR 34835,
June 16, 2006; 71 FR 58542, Oct. 4, 2006]

252.225-7014 [Reserved]

252.225-7015 Restriction on acquisi-
tion of hand or measuring tools.

As prescribed in 225.7002-3(b), use the
following clause:

RESTRICTION ON ACQUISITION OF HAND OR
MEASURING ToOLS (JUN 2005)

Hand or measuring tools delivered under
this contract shall be produced in the United
States or its outlying areas.

(End of clause)

[70 FR 35547, June 21, 2005, as amended at 74
FR 37641, July 29, 2009]

252.225-7016 Restriction on Acquisi-
tion of Ball and Roller Bearings.

As prescribed in 225.7009-5, use the
following clause:

RESTRICTION ON ACQUISITION OF BALL AND
ROLLER BEARINGS (MAR 2006)

(a) Definitions. As used in this clause’

(1) Bearing components means the bearing
element, retainer, inner race, or outer race.

(2) Component, other than bearing compo-
nents, means any item supplied to the Gov-
ernment as part of an end product or of an-
other component.

(3) End product means supplies delivered
under a line item of this contract.

(b) Except as provided in paragraph (c) of
this clause, all ball and roller bearings and
ball and roller bearing components delivered
under this contract, either as end items or
components of end items, shall be wholly
manufactured in the United States, its out-
lying areas, or Canada. Unless otherwise
specified in this contract, raw materials,
such as preformed bar, tube, or rod stock and
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lubricants, need not be mined or produced in
the United States, its outlying areas, or Can-
ada.

(c) The restriction in paragraph (b) of this
clause does not apply to ball or roller bear-
ings that are acquired as—

(1) Commercial components of a non-
commercial end product; or

(2) Commercial or noncommercial compo-
nents of a commercial component of a non-
commercial end product.

(d) The restriction in paragraph (b) of this
clause may be waived upon request from the
Contractor in accordance with subsection
225.7009—4 of the Defense Federal Acquisition
Regulation Supplement.

(e) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (e), in all subcontracts, except those
for—

(1) Commercial items; or

(2) Items that do not contain ball or roller
bearings.

(End of clause)

[71 FR 14112, Mar. 21, 2006]
252.225-7017 [Reserved]

252.225-7018 Notice of prohibition of
certain contracts with foreign enti-
ties for the conduct of ballistic mis-
sile defense research, development,
test, and evaluation.

As prescribed in 225.7017-4, use the
following provision:

NOTICE OF PROHIBITION OF CERTAIN CON-
TRACTS WITH FOREIGN ENTITIES FOR THE
CONDUCT OF BALLISTIC MISSILE DEFENSE
RESEARCH, DEVELOPMENT, TEST, AND EVAL-
UATION (JUN 2005)

(a) Definitions. (1) Competent means the
ability of an offeror to satisfy the require-
ments of the solicitation. This determina-
tion is based on a comprehensive assessment
of each offeror’s proposal including consider-
ation of the specific areas of evaluation cri-
teria in the relative order of importance de-
scribed in the solicitation.

(2) Foreign firm means a business entity
owned or controlled by one or more foreign
nationals or a business entity in which more
than 50 percent of the stock is owned or con-
trolled by one or more foreign nationals.

(3) U.S. firm means a business entity other
than a foreign firm.

(b) Except as provided in paragraph (c) of
this provision, the Department of Defense
will not enter into or carry out any contract,
including any contract awarded as a result of
a broad agency announcement, with a for-
eign government or firm if the contract pro-
vides for the conduct of research, develop-
ment, test, or evaluation in connection with

252.225-7019

the Ballistic Missile Defense Program. How-
ever, foreign governments and firms are en-
couraged to submit offers, since this provi-
sion is not intended to restrict access to
unique foreign expertise if the contract will
require a level of competency unavailable in
the United States or its outlying areas.

(c) This prohibition does not apply to a for-
eign government or firm if—

(1) The contract will be performed within
the United States or its outlying areas;

(2) The contract is exclusively for research,
development, test, or evaluation in connec-
tion with antitactical ballistic missile sys-
tems;

(3) The foreign government or firm agrees
to share a substantial portion of the total
contract cost. The foreign share is consid-
ered substantial if it is equitable with re-
spect to the relative benefits that the United
States and the foreign parties will derive
from the contract. For example, if the con-
tract is more beneficial to the foreign party,
its share of the costs should be correspond-
ingly higher; or

(4) The U.S. Government determines that a
U.S. firm cannot competently perform the
contract at a price equal to or less than the
price at which a foreign government or firm
can perform the contract.

(d) The offeror ( ) is (
firm.

) is not a U.S.

(End of provision)

[68 FR 15637, Mar. 31, 2003, as amended at 70
FR 355647, June 21, 2005]

252.225-7019 Restriction on acquisi-
tion of anchor and mooring chain.

As prescribed in 225.7007-3, use the
following clause:

RESTRICTION ON ACQUISITION OF ANCHOR AND
MOORING CHAIN (JUN 2005)

(a) Welded shipboard anchor and mooring
chain, four inches or less in diameter, deliv-
ered under this contract—

(1) Shall be manufactured in the United
States or its outlying areas, including cut-
ting, heat treating, quality control, testing,
and welding (both forging and shot blasting
process); and

(2) The cost of the components manufac-
tured in the United States or its outlying
areas shall exceed 50 percent of the total cost
of components.

(b) The Contractor may request a waiver of
this restriction if adequate domestic supplies
meeting the requirements in paragraph (a) of
this clause are not available to meet the con-
tract delivery schedule.
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(c) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (c), in all subcontracts for items con-
taining welded shipboard anchor and moor-
ing chain, four inches or less in diameter.

(End of clause)

[68 FR 15637, Mar. 31, 2003, as amended at 70
FR 35547, June 21, 2005]

252.225-7020 Trade Agreements Cer-
tificate.

As prescribed in 225.1101(5), use the
following provision:

TRADE AGREEMENTS CERTIFICATE (JAN 2005)

(a) Definitions. Designated country end prod-
uct, nondesignated country end product, quali-
fying country end product, and U.S.-made end
product have the meanings given in the
Trade Agreements clause of this solicitation.

(b) Evaluation. The Government—

(1) Will evaluate offers in accordance with
the policies and procedures of part 225 of the
Defense Federal Acquisition Regulation Sup-
plement; and

(2) Will consider only offers of end products
that are U.S.-made, qualifying country, or
designated country end products unless—

(i) There are no offers of such end products;

(ii) The offers of such end products are in-
sufficient to fulfill the Government’s re-
quirements; or

(iii) A national interest waiver has been
granted.

(c) Certification and identification of country
of origin. (1) For all line items subject to the
Trade Agreements clause of this solicitation,
the offeror certifies that each end product to
be delivered under this contract, except
those listed in paragraph (c)(2) of this provi-
sion, is a U.S.-made, qualifying country, or
designated country end product.

(2) The following supplies are other nondes-
ignated country end products:

(Line Item Number) (Country of Origin)

(End of provision)

[70 FR 2363, Jan. 13, 2005]

252.225-7021 Trade agreements.

As prescribed in 225.1101(6), use the
following clause:

TRADE AGREEMENTS (JUL 2009)

(a) Definitions. As used in this clause—

(1) Caribbean Basin country end product—

(i) Means an article that—

(A) Is wholly the growth, product, or man-
ufacture of a Caribbean Basin country; or

(B) In the case of an article that consists
in whole or in part of materials from another
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country, has been substantially transformed
in a Caribbean Basin country into a new and
different article of commerce with a name,
character, or use distinct from that of the
article or articles from which it was trans-
formed. The term refers to a product offered
for purchase under a supply contract, but for
purposes of calculating the value of the end
product includes services (except transpor-
tation services) incidental to its supply, pro-
vided that the value of those incidental serv-
ices does not exceed the value of the product
itself; and

(ii) Excludes products, other than petro-
leum and any product derived from petro-
leum, that are not granted duty-free treat-
ment under the Caribbean Basin Economic
Recovery Act (19 U.S.C. 2703(b)). These exclu-
sions presently consist of—

(A) Textiles, apparel articles, footwear,
handbags, luggage, flat goods, work gloves,
leather wearing apparel, and handloomed,
handmade, or folklore articles that are not
granted duty-free status in the Harmonized
Tariff Schedule of the TUnited States
(HTSUS);

(B) Tuna, prepared or preserved in any
manner in airtight containers; and

(C) Watches and watch parts (including
cases, bracelets, and straps) of whatever
type, including, but not limited to, mechan-
ical, quartz digital, or quartz analog, if such
watches or watch parts contain any material
that is the product of any country to which
the HTSUS column 2 rates of duty (HTSUS
General Note 3(b)) apply.

(2) Component means an article, material,
or supply incorporated directly into an end
product.

(3) Designated country means—

(i) A World Trade Organization Govern-
ment Procurement Agreement (WTO GPA)
country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Germany, Greece,
Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Lat-
via, Liechtenstein, Lithuania, Luxembourg,
Malta, Netherlands, Norway, Poland, Por-
tugal, Romania, Singapore, Slovak Republic,
Slovenia, Spain, Sweden, Switzerland, or the
United Kingdom);

(ii) A Free Trade Agreement country (Aus-
tralia, Bahrain, Canada, Chile, Costa Rica,
Dominican Republic, El Salvador, Guate-
mala, Honduras, Mexico, Morocco, Nica-
ragua, Peru, or Singapore);

(iii) A least developed country (Afghani-
stan, Angola, Bangladesh, Benin, Bhutan,
Burkina Faso, Burundi, Cambodia, Central
African Republic, Chad, Comoros, Demo-
cratic Republic of Congo, Djibouti, East
Timor, Equatorial Guinea, Eritrea, Ethiopia,
Gambia, Guinea, Guinea-Bissau, Haiti,
Kiribati, Laos, Lesotho, Liberia, Mada-
gascar, Malawi, Maldives, Mali, Mauritania,
Mozambique, Nepal, Niger, Rwanda, Samoa,
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Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania,
Togo, Tuvalu, Uganda, Vanuatu, Yemen, or
Zambia); or

(iv) A Caribbean Basin country (Antigua

and Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Dominica,
Grenada, Guyana, Haiti, Jamaica,

Montserrat, Netherlands Antilles, St. Kitts
and Nevis, St. Lucia, St. Vincent and the
Grenadines, or Trinidad and Tobago).

(4) Designated country end product means a
WTO GPA country end product, a Free Trade
Agreement country end product, a least de-
veloped country end product, or a Caribbean
Basin country end product.

(5) End product means those articles, mate-
rials, and supplies to be acquired under this
contract for public use.

(6) Free Trade Agreement country end product
means an article that—

(i) Is wholly the growth, product, or manu-
facture of a Free Trade Agreement country;
or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in a Free Trade Agreement country into a
new and different article of commerce with a
name, character, or use distinct from that of
the article or articles from which it was
transformed. The term refers to a product of-
fered for purchase under a supply contract,
but for purposes of calculating the value of
the end product includes services (except
transportation services) incidental to its
supply, provided that the value of those inci-
dental services does not exceed the value of
the product itself.

(7)) Least developed country end product
means an article that—

(i) Is wholly the growth, product, or manu-
facture of a least developed country; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in a least developed country into a new and
different article of commerce with a name,
character, or use distinct from that of the
article or articles from which it was trans-
formed. The term refers to a product offered
for purchase under a supply contract, but for
purposes of calculating the value of the end
product includes services (except transpor-
tation services) incidental to its supply, pro-
vided that the value of those incidental serv-
ices does not exceed the value of the product
itself.

(8) Nondesignated country end product means
any end product that is not a U.S.-made end
product or a designated country end product.

(9) Qualifying country means any country
set forth in subsection 225.872-1 of the De-
fense Federal Acquisition Regulation Sup-
plement.

(10) Qualifying country end product means—

252.225-7021

(i) An unmanufactured end product mined
or produced in a qualifying country; or

(ii) An end product manufactured in a
qualifying country if the cost of the fol-
lowing types of components exceeds 50 per-
cent of the cost of all its components:

(A) Components mined, produced, or manu-
factured in a qualifying country.

(B) Components mined, produced, or manu-
factured in the United States.

(C) Components of foreign origin of a class
or kind for which the Government has deter-
mined that sufficient and reasonably avail-
able commercial quantities of a satisfactory
quality are not mined, produced, or manufac-
tured in the United States.

(11) United States means the 50 States, the
District of Columbia, and outlying areas.

(12) U.S.-made end product means an article
that—

(i) Is mined, produced, or manufactured in
the United States; or

(ii) Is substantially transformed in the
United States into a new and different arti-
cle of commerce with a name, character, or
use distinct from that of the article or arti-
cles from which it was transformed.

(13) WTO GPA country end product means
an article that—

(i) Is wholly the growth, product, or manu-
facture of a WTO GPA country; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in a WTO GPA country into a new and dif-
ferent article of commerce with a name,
character, or use distinct from that of the
article or articles from which it was trans-
formed. The term refers to a product offered
for purchase under a supply contract, but for
purposes of calculating the value of the end
product includes services (except transpor-
tation services) incidental to its supply, pro-
vided that the value of those incidental serv-
ices does not exceed the value of the product
itself.

(b) Unless otherwise specified, this clause
applies to all items in the Schedule.

(c) The Contractor shall deliver under this
contract only U.S.-made, qualifying country,
or designated country end products unless—

(1) In its offer, the Contractor specified de-
livery of other nondesignated country end
products in the Trade Agreements Certifi-
cate provision of the solicitation; and

(2)(i) Offers of U.S.-made, qualifying coun-
try, or designated country end products from
responsive, responsible offerors are either
not received or are insufficient to fill the
Government’s requirements; or

(ii) A national interest waiver has been
granted.

(d) The contract price does not include
duty for end products or components for
which the Contractor will claim duty-free
entry.
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(e) The HTSUS is available on the Internet
at hitp://www.usitc.gov/tata/hts/bychapter/
index.htm. The following sections of the
HTSUS provide information regarding duty-
free status of articles specified in paragraph
(a)(2)(ii)(A) of this clause:

(1) General Note 3(c), Products Eligible for
Special Tariff Treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries Under
the United States-Caribbean Basin Trade
Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter II,
Articles Exported and Returned, Advanced
or Improved Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter
XX, Goods Eligible for Special Tariff Bene-
fits Under the United States-Caribbean Basin
Trade Partnership Act.

(End of clause)

Alternate I (SEP 2008)

As prescribed in 225.1101(6)(ii), add the fol-
lowing paragraph (a)(14) to the basic clause
and substitute the following paragraph (c)
for paragraph (c) of the basic clause:

(a)(14) Iraqi end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Iraq; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Iraq into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term re-
fers to a product offered for purchase under
a supply contract, but for purposes of calcu-
lating the value of the end product includes
services (except transportation services) in-
cidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.

(c) The Contractor shall deliver under this
contract only U.S.-made, qualifying country,
Iraqi, or designated country end products un-
less—

(1) In its offer, the Contractor specified de-
livery of other nondesignated country end
products in the Trade Agreements Certifi-
cate provision of the solicitation; and

(2)(i) Offers of U.S.-made, qualifying coun-
try, Iraqi, or designated country end prod-
ucts from responsive, responsible offerors are
either not received or are insufficient to fill
the Government’s requirements; or
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(ii) A national interest waiver has been
granted.

[68 FR 15637, Mar. 31, 2003, as amended at 68
FR 50477, Aug. 21, 2003; 69 FR 1928, Jan. 13,
2004; 69 FR 355635, June 25, 2004; 69 FR 74992,
Dec. 15, 2004; 70 FR 2364, Jan. 13, 2005; 70 FR
35547, June 21, 2005; 70 FR 73153, Dec. 9, 2005;
71 FR 9271, Feb. 23, 2006; 71 FR 34835, June 16,
2006; 71 FR 58542, Oct. 4, 2006; 71 FR 65752,
Nov. 9, 2006; 72 FR 14243, Mar. 27, 2007; 73 FR
53165, Sept. 15, 2008; 73 FR 70913, Nov. 24, 2008;
74 FR 37651, July 29, 2009]

252.225-7022 Trade agreements certifi-
cate—inclusion of Iraqi end prod-
ucts.

As prescribed in 225.1101(7), use the
following provision:

TRADE AGREEMENTS CERTIFICATE—INCLUSION
OF IRAQI END PRODUCTS (SEP 2008)

(a) Definitions. Designated country end prod-
uct, Iraqi end product, nondesignated country
end product, qualifying country end product,
and U.S.-made end product have the meanings
given in the Trade Agreements clause of this
solicitation.

(b) Evaluation. The Government—

(1) Will evaluate offers in accordance with
the policies and procedures of Part 225 of the
Defense Federal Acquisition Regulation Sup-
plement; and

(2) Will consider only offers of end products
that are U.S.-made, qualifying country,
Iraqi, or designated country end products un-
less—

(i) There are no offers of such end products;

(ii) The offers of such end products are in-
sufficient to fulfill the Government’s re-
quirements; or

(iii) A national interest waiver has been
granted.

(c) Certification and identification of country
of origin. (1) For all line items subject to the
Trade Agreements clause of this solicitation,
the offeror certifies that each end product to
be delivered under a contract resulting from
this solicitation, except those listed in para-
graph (c)(2) of this provision, is a U.S.-made,
qualifying country, Iraqi, or designated
country end product.

(2) The following supplies are other nondes-
ignated country end products:

(Country of Origin)

(Line Item Number)

(End of provision)

[738 FR 53155, Sept. 15, 2008]

252.225-7023 Preference for products
or services from Iraq or Afghani-
stan.

As prescribed in 225.7703-5(a), use the
following provision:
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PREFERENCE FOR PRODUCTS OR SERVICES
FROM IRAQ OR AFGHANISTAN (SEP 2008)

(a) Definitions. Product from Iraq or Afghani-
stan and service from Iraq or Afghanistan, as
used in this provision, are defined in the
clause of this solicitation entitled ‘‘Require-
ment for Products or Services from Iraq or
Afghanistan” (DFARS 252.225-7024).

(b) Representation. The offeror represents
that all products or services to be delivered
under a contract resulting from this solicita-
tion are products from Iraq or Afghanistan
or services from Iraq or Afghanistan, except
those listed in—

(1) Paragraph (c) of this provision; or

(2) Paragraph (c)(2) of the provision enti-
tled ‘““Trade Agreements Certificate—Inclu-
sion of Iraqi End Products,” if included in
this solicitation.

(c) Other products or services. The following
offered products or services are not products
from Iraq or Afghanistan or services from
Iraq or Afghanistan:

(Country of Origin)

(Line Item Number)

(d) Evaluation. For the purpose of evalu-
ating competitive offers, the Contracting Of-
ficer will increase by 50 percent the prices of
offers of products or services that are not
products or services from Iraq or Afghani-
stan.

(End of provision)

[73 FR 53155, Sept. 15, 2008]

252.225-7024 Requirement for prod-
ucts or services from Iraq or Af-
ghanistan.

As prescribed in 225.7703-5(b), use the
following clause:

REQUIREMENT FOR PRODUCTS OR SERVICES
FROM IRAQ OR AFGHANISTAN (SEP 2008)

(a) Definitions. As used in this clause—

(1) Product from Iraq or Afghanistan means a
product that is mined, produced, or manufac-
tured in Iraq or Afghanistan.

(2) Service from Iraq or Afghanistan means a
service that is performed in Iraq or Afghani-
stan predominantly by citizens or permanent
resident aliens of Iraq or Afghanistan.

(b) The Contractor shall provide only prod-
ucts from Iraq or Afghanistan or services
from Iraq or Afghanistan under this con-
tract, unless, in its offer, it specified that it
would provide products or services other
than products from Iraq or Afghanistan or
services from Iraq or Afghanistan.

(End of clause)

[78 FR 53155, Sept. 15, 2008]

252.225-7026

252.225-7025 Restriction on acquisi-
tion of forgings.

As prescribed in 225.7102-4, use the
following clause:

RESTRICTION ON ACQUISITION OF FORGINGS
(JUL 2006)

(a) Definitions. As used in this clause—

(1) Domestic manufacture means—

(i) Manufactured in the United States or
its outlying areas; or

(ii) Manufactured in Canada, if the Cana-
dian firm normally produces similar items or
is currently producing the item in support of
DoD contracts (as a contractor or a subcon-
tractor).

(2) Forging items means—

Items Categories

Ship propulsion shafts ........... Excludes service and landing
craft shafts.

Periscope tubes ..................... All.

Ring forgings for bull gears ... | All greater than 120 inches in

diameter.

(b) End items and their components deliv-
ered under this contract shall contain forg-
ing items that are of domestic manufacture
only.

(c) The restriction in paragraph (b) of this
clause may be waived upon request from the
Contractor in accordance with subsection
225.7102-3 of the Defense Federal Acquisition
Regulation Supplement.

(d) The Contractor shall retain records
showing compliance with the restriction in
paragraph (b) of this clause until 3 years
after final payment and shall make the
records available upon request of the Con-
tracting Officer.

(e) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (e), in subcontracts for forging items
or for other items that contain forging
items.

(End of clause)

[68 FR 15639, Mar. 31, 2003, as amended at 70
FR 35548, June 21, 2005; 71 FR 39005, July 11,
2006]

252.225-7026 Acquisition Restricted to
Products or Services from Iraq or
Afghanistan.

As prescribed in 225.7703-5(c), use the
following clause:

ACQUISITION RESTRICTED TO PRODUCTS OR
SERVICES FROM IRAQ OR AFGHANISTAN
(SEP 2008)

(a) Definitions. As used in this clause—

(1) Product from Iraq or Afghanistan means a
product that is mined, produced, or manufac-
tured in Iraq or Afghanistan.
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(2) Service from Iraq or Afghanistan means a
service that is performed in Iraq or Afghani-
stan predominantly by citizens or permanent
resident aliens of Iraq or Afghanistan.

(b) The Contractor shall provide only prod-
ucts from Iraq or Afghanistan or services
from Iraq or Afghanistan under this con-
tract.

(End of clause)

[73 FR 53155, Sept. 15, 2008]

252.225-7027 Restriction on contingent
fees for foreign military sales.

As prescribed in 225.7307(a), use the
following clause.

RESTRICTION ON CONTINGENT FEES FOR
FOREIGN MILITARY SALES (APR 2003)

(a) Except as provided in paragraph (b) of
this clause, contingent fees, as defined in the
Covenant Against Contingent Fees clause of
this contract, are generally an allowable
cost, provided the fees are paid to—

(1) A bona fide employee of the Contractor;
or

(2) A bona fide established commercial or
selling agency maintained by the Contractor
for the purpose of securing business.

(b) For foreign military sales, unless the
contingent fees have been identified and pay-
ment approved in writing by the foreign cus-
tomer before contract award, the following
contingent fees are unallowable under this
contract:

(1) For sales to the Government(s) of

, contingent fees

in any amount.

(2) For sales to Governments not listed in
paragraph (b)(1) of this clause, contingent
fees exceeding $50,000 per foreign military
sale case.

(End of clause)

[68 FR 15639, Mar. 31, 2003, as amended at 70
FR 73156, Dec. 9, 2005]

252.225-7028 Exclusionary policies
and practices of foreign govern-
ments.

As prescribed in 225.7307(b), use the
following clause:

EXCLUSIONARY POLICIES AND PRACTICES OF
FOREIGN GOVERNMENTS (APR 2003)

The Contractor and its subcontractors
shall not take into account the exclusionary
policies or practices of any foreign govern-
ment in employing or assigning personnel,
if—

(a) The personnel will perform functions
required by this contract, either in the
United States or abroad; and

48 CFR Ch. 2 (10-1-09 Edition)

(b) The exclusionary policies or practices
of the foreign government are based on race,
religion, national origin, or sex.

(End of clause)

[68 FR 15639, Mar. 31, 2003, as amended at 70
FR 73156, Dec. 9, 2005]

252.225-7029 Reporting of Commer-
cially Available Off-the-Shelf Items
that Contain Specialty Metals and
are Incorporated into Noncommer-
cial End Items.

As prescribed in 225.7003-5(c), use the
following clause:

REPORTING OF COMMERCIALLY AVAILABLE
OFF-THE-SHELF ITEMS THAT CONTAIN SPE-
CIALTY METALS AND ARE INCORPORATED
INTO NONCOMMERCIAL END ITEMS (JUL
2009)

(a) Definitions. Commercially available off-
the-shelf item, and specialty metal, as used in
this clause, have the meanings given in the
clause of this solicitation entitled ‘‘Restric-
tion on Acquisition of Certain Articles Con-
taining Specialty Metals” (DFARS 252.225-
7009).

(b) If the exception in paragraph (c)(2) of
the clause at DFARS 252.225-7009, Restriction
on Acquisition of Certain Articles Con-
taining Specialty Metals, is used for a com-
mercially available off-the-shelf (COTS)
item, valued at more than $100 per item, to
be incorporated into a noncommercial end
item to be delivered under this contract, the
Contractor shall—

(1) Follow the instructions on the Defense
Procurement and Acquisition Policy Web
site at http:/www.acq.osd.mil/dpap/cpic/ic/re-
strictions _on__ specialty metals 10 usc
2533b.html to report information required by
the contract as follows:

Contract awarded Report by

Before July 31, 2009 ..
August 1-31, 2009 .....
September 1-30, 2009 ..

August 31, 2009.
September 30, 2009.
October 31, 2009.

(2) In accordance with the procedures spec-
ified at the Web site, provide the following
information:

(i) Company Name.

(ii) Product category of acquisition (i.e.,
Aircraft, Missiles and Space Systems, Ships,
Tank—Automotive, Weapon Systems, or Am-
munition).

(iii) The 6-digit North American Industry
Classification System (NAICS) code of the
COTS item, contained in the non-commer-
cial deliverable item, to which the exception
applies.

(c) The Contractor shall not report COTS
items that are incorporated into the end
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product under an exception other than para-
graph (c)(2) of the clause at DFARS 252.225—
7009, such as electronic components, com-
mercial item fasteners, qualifying country,
non-availability, or minimal amounts of spe-
cialty metal.

(End of clause)

[74 FR 37641, July 29, 2009]

252.225-7030 Restriction on Acquisi-
tion of Carbon, Alloy, and Armor
Steel Plate.

As prescribed in 225.7011-3, use the
following clause:

RESTRICTION ON ACQUISITION OF CARBON,
ALLOY, AND ARMOR STEEL PLATE (DEC 2006)

(a) Carbon, alloy, and armor steel plate
shall be melted and rolled in the United
States or Canada if the carbon, alloy, or
armor steel plate—

(1) Is in Federal Supply Class 9515 or is de-
scribed by specifications of the American So-
ciety for Testing Materials or the American
Iron and Steel Institute; and

(2)(1) Will be delivered to the Government
for use in a Government-owned facility or a
facility under the control of the Department
of Defense; or

(ii) Will be purchased by the Contractor for
use in a Government-owned facility or a fa-
cility under the control of the Department of
Defense.

(b) This restriction—

(1) Applies to the acquisition of carbon,
alloy, or armor steel plate as a finished steel
mill product that may be used ‘‘as is”’ or
may be used as an intermediate material for
the fabrication of an end product; and

(2) Does not apply to the acquisition of an
end product (e.g., a machine tool), to be used
in the facility, that contains carbon, alloy,
or armor steel plate as a component.

(End of clause)

[71 FR 75894, Dec. 19, 2006]

252.225-7031 Secondary Arab boycott
of Israel.

As prescribed in 225.7605, use the fol-
lowing provision:

SECONDARY ARAB BOYCOTT OF ISRAEL (JUN
2005)

(a) Definitions. As used in this provision—

(1) Foreign person means any person (in-
cluding any individual, partnership, corpora-
tion, or other form of association) other than
a United States person.

(2) United States means the 50 States, the
District of Columbia, outlying areas, and the
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outer Continental Shelf as defined in 43
U.S.C. 1331.

(3) United States person is defined in 50
U.S.C. App. 2415(2) and means—

(i) Any United States resident or national
(other than an individual resident outside
the United States who is employed by other
than a United States person);

(ii) Any domestic concern (including any
permanent domestic establishment of any
foreign concern); and

(iii) Any foreign subsidiary or affiliate (in-
cluding any permanent foreign establish-
ment) of any domestic concern that is con-
trolled in fact by such domestic concern.

(b) Certification. If the offeror is a foreign
person, the offeror certifies, by submission of
an offer, that it—

(1) Does not comply with the Secondary
Arab Boycott of Israel; and

(2) Is not taking or knowingly agreeing to
take any action, with respect to the Sec-
ondary Boycott of Israel by Arab countries,
which 50 U.S.C. App. 2407(a) prohibits a
United States person from taking.

(End of provision)

[68 FR 15639, Mar. 31, 2003, as amended at 70
FR 35548, June 21, 2005; 71 FR 39006, July 11,
2006]

252.225-7032 Waiver of United King-
dom Levies—Evaluation of offers.

As prescribed in 225.1101(8), use the
following provision:

WAIVER OF UNITED KINGDOM LEVIES—
EVALUATION OF OFFERS (APR 2003)

(a) Offered prices for contracts or sub-
contracts with United Kingdom (U.K.) firms
may contain commercial exploitation levies
assessed by the Government of the U.K. The
offeror shall identify to the Contracting Offi-
cer all levies included in the offered price by
describing—

(1) The name of the U.K. firm;

(2) The item to which the levy applies and
the item quantity; and

(3) The amount of levy plus any associated
indirect costs and profit or fee.

(b) In the event of difficulty in identifying
levies included in a price from a prospective
subcontractor, the offeror may seek advice
through the Director of Procurement, United
Kingdom Defence Procurement Office, Brit-
ish Embassy, 3100 Massachusetts Avenue
NW., Washington, DC 20006.

(c) The U.S. Government may attempt to
obtain a waiver of levies pursuant to the
U.S./U.K. reciprocal waiver agreement of
July 1987.

(1) If the U.K. waives levies before award of
a contract, the Contracting Officer will
evaluate the offer without the levy.
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(2) If levies are identified but not waived
before award of a contract, the Contracting
Officer will evaluate the offer inclusive of
the levies.

(3) If the U.K. grants a waiver of levies
after award of a contract, the U.S. Govern-
ment reserves the right to reduce the con-
tract price by the amount of the levy waived
plus associated indirect costs and profit or
fee.

(End of provision)

[68 FR 15639, Mar. 31, 2003, as amended at 73
FR 53155, Sept. 15, 2008]

252.225-7033 Waiver of United King-
dom levies.

As prescribed in 225.1101(9), use the
following clause:

WAIVER OF UNITED KINGDOM LEVIES (APR
2003)

(a) The U.S. Government may attempt to
obtain a waiver of any commercial exploi-
tation levies included in the price of this
contract, pursuant to the U.S./United King-
dom (U.K.) reciprocal waiver agreement of
July 1987. If the U.K. grants a waiver of lev-
ies included in the price of this contract, the
U.S. Government reserves the right to re-
duce the contract price by the amount of the
levy waived plus associated indirect costs
and profit or fee.

(b) If the Contractor contemplates award
of a subcontract exceeding $1 million to a
U.K. firm, the Contractor shall provide the
following information to the Contracting Of-
ficer before award of the subcontract:

(1) Name of the U.K. firm.

(2) Prime contract number.

(3) Description of item to which the levy
applies.

(4) Quantity being acquired.

(5) Amount of levy plus any associated in-
direct costs and profit or fee.

(c) In the event of difficulty in identifying
levies included in a price from a prospective
subcontractor, the Contractor may seek ad-
vice through the Director of Procurement,
United Kingdom Defence Procurement Of-
fice, British Embassy, 3100 Massachusetts
Avenue NW., Washington, DC 20006.

(d) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (d), in any subcontract for supplies
where a lower-tier subcontract exceeding $1
million with a U.K. firm is anticipated.

(End of clause)

[68 FR 15639, Mar. 31, 2003, as amended at 73
FR 53155, Sept. 15, 2008]

48 CFR Ch. 2 (10-1-09 Edition)

252.225-7034 [Reserved]

252.225-7035 Buy American Act—Free
Trade Agreements—Balance of Pay-
ments Program Certificate.

As prescribed in 225.1101(10), use the
following provision:

BUY AMERICAN ACT—FREE TRADE AGREE-
MENTS—BALANCE OF PAYMENTS PROGRAM
CERTIFICATE (JAN 2009)

(a) Definitions. Bahrainian end product, com-
mercially available off-the-shelf (COTS) item,
domestic end product, Free Trade Agreement
country, Free Trade Agreement country end
product, foreign end product, Moroccan end
product, qualifying country end product, and
United States have the meanings given in the
Buy American Act—Free Trade Agree-
ments—Balance of Payments Program
clause of this solicitation.

(b) Evaluation. The Government—

(1) Will evaluate offers in accordance with
the policies and procedures of part 225 of the
Defense Federal Acquisition Regulation Sup-
plement; and

(2) For line items subject to Free Trade
Agreements, will evaluate offers of quali-
fying country end products or Free Trade
Agreement country end products other than
Bahrainian end products or Moroccan end
products without regard to the restrictions
of the Buy American Act or the Balance of
Payments Program.

(c) Certifications and identification of coun-
try of origin. (1) For all line items subject to
the Buy American Act—Free Trade Agree-
ments—Balance of Payments Program
clause of this solicitation, the offeror cer-
tifies that—

(i) Each end product, except the end prod-
ucts listed in paragraph (c)(2) of this provi-
sion, is a domestic end product; and

(ii) Components of unknown origin are con-
sidered to have been mined, produced, or
manufactured outside the United States or a
qualifying country.

(2) The offeror shall identify all end prod-
ucts that are not domestic end products.

(i) The offeror certifies that the following
supplies are qualifying country (except Aus-
tralian or Canadian) end products:

(Line Item Number) (Country of Origin)

(ii) The offeror certifies that the following
supplies are Free Trade Agreement country
end products other than Bahrainian end
products or Moroccan end products:

(Line Item Number) (Country of Origin)

(iii) The following supplies are other for-
eign end products, including end products
manufactured in the United States that do
not qualify as domestic end products, i.e., an
end product that is not a COTS item and

400



Defense Acquisition Regulations System, DOD

does not meet the component test in para-
graph (ii) of the definition of ‘‘domestic end
product’’:

(Line Item Number)

(Country of Origin (If known))

(End of provision)
ALTERNATE I (OCT 2006)

As prescribed in 225.1101(10), sub-
stitute the phrase Canadian end product
for the phrases Bahrainian end product,
Free Trade Agreement country, Free
Trade Agreement country end product,
and Moroccan end product in paragraph
(a) of the basic provision; and sub-
stitute the phrase Canadian end prod-
ucts for the phrase Free Trade Agreement
country end products other than
Bahrainian end products or Moroccan
end products in paragraphs (b) and
(c)(2)(ii) of the basic provision.

[70 FR 2364, Jan. 13, 2005, as amended at 71
FR 34835, June 16, 2006; 71 FR 58543, Oct. 4,
2006; 73 FR 53156, Sept. 15, 2008; 74 FR 2423,
Jan. 15, 2009]

252.225-7036 Buy American Act—Free
Trade Agreements—Balance of Pay-
ments Program.

As prescribed in 225.1101(11)(),
the following clause:

use

BUY AMERICAN ACT—FREE TRADE AGREE-
MENTS—BALANCE OF PAYMENTS PROGRAM
(JUL 2009)

(a) Definitions. As used in this clause—

(1) Bahrainian end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Bahrain; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Bahrain into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term re-
fers to a product offered for purchase under
a supply contract, but for purposes of calcu-
lating the value of the end product includes
services (except transportation services) in-
cidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.

(2) Commercially available off-the-shelf
(COTS) item—

(i) Means any item of supply (including
construction material) that is—

(A) A commercial item (as defined in para-
graph (1) of the definition of ‘‘commercial
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item”’ in section 2.101 of the Federal Acquisi-
tion Regulation);

(B) Sold in substantial quantities in the
commercial marketplace; and

(C) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(ii) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. 40102), such as agricultural products
and petroleum products.

(3) Component means an article, material,
or supply incorporated directly into an end
product.

(4) Domestic end product means—

(i) An unmanufactured end product that
has been mined or produced in the United
States; or

(ii) An end product manufactured in the
United States if—

(A) The cost of its qualifying country com-
ponents and its components that are mined,
produced, or manufactured in the United
States exceeds 50 percent of the cost of all
its components. The cost of components in-
cludes transportation costs to the place of
incorporation into the end product and U.S.
duty (whether or not a duty-free entry cer-
tificate is issued). Scrap generated, col-
lected, and prepared for processing in the
United States is considered domestic. A com-
ponent is considered to have been mined,
produced, or manufactured in the United
States (regardless of its source in fact) if the
end product in which it is incorporated is
manufactured in the United States and the
component is of a class or Kind for which the
Government has determined that—

(I) Sufficient and reasonably available
commercial quantities of a satisfactory qual-
ity are not mined, produced, or manufac-
tured in the United States; or

(2) It is inconsistent with the public inter-
est to apply the restrictions of the Buy
American Act; or

(B) The end product is a COTS item.

(5) End product means those articles, mate-
rials, and supplies to be acquired under this
contract for public use.

(6) Foreign end product means an end prod-
uct other than a domestic end product.

(7)) Free Trade Agreement country means
Australia, Bahrain, Canada, Chile, Costa
Rica, Dominican Republic, El Salvador, Gua-
temala, Honduras, Mexico, Morocco, Nica-
ragua, Peru, or Singapore;

(8) Free Trade Agreement country end product
means an article that—

(i) Is wholly the growth, product, or manu-
facture of a Free Trade Agreement country;
or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in a Free Trade Agreement country into a
new and different article of commerce with a
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name, character, or use distinct from that of
the article or articles from which it was
transformed. The term refers to a product of-
fered for purchase under a supply contract,
but for purposes of calculating the value of
the end product includes services (except
transportation services) incidental to its
supply, provided that the value of those inci-
dental services does not exceed the value of
the product itself.

(9) Moroccan end product means an article
that—

(i) Is wholly the growth, product, or manu-
facture of Morocco; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Morocco into a new and different article
of commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term re-
fers to a product offered for purchase under
a supply contract, but for purposes of calcu-
lating the value of the end product includes
services (except transportation services) in-
cidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.

(10) Qualifying country means any country
set forth in subsection 225.872-1 of the De-
fense Federal Acquisition Regulation Sup-
plement.

(11) Qualifying country component means a
component mined, produced, or manufac-
tured in a qualifying country.

(12) Qualifying country end product means—

(i) An unmanufactured end product mined
or produced in a qualifying country; or

(ii) An end product manufactured in a
qualifying country if the cost of the fol-
lowing types of components exceeds 50 per-
cent of the cost of all its components:

(A) Components mined, produced, or manu-
factured in a qualifying country.

(B) Components mined, produced, or manu-
factured in the United States.

(C) Components of foreign origin of a class
or kind for which the Government has deter-
mined that sufficient and reasonably avail-
able commercial quantities of a satisfactory
quality are not mined, produced, or manufac-
tured in the United States.

(13) United States means the 50 States, the
District of Columbia, and outlying areas.

(b) Unless otherwise specified, this clause
applies to all items in the Schedule.

(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country end products, Free Trade Agreement
country end products other than Bahrainian
end products or Moroccan end products, or
other foreign end products in the Buy Amer-
ican Act—Free Trade Agreements—Balance
of Payments Program Certificate provision
of the solicitation. If the Contractor cer-
tified in its offer that it will deliver a quali-
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fying country end product or a Free Trade
Agreement country end product other than a
Bahrainian end product or a Moroccan end
product, the Contractor shall deliver a quali-
fying country end product, a Free Trade
Agreement country end product other than a
Bahrainian end product or a Moroccan end
product, or, at the Contractor’s option, a do-
mestic end product.

(d) The contract price does not include
duty for end products or components for
which the Contractor will claim duty-free
entry.

(End of clause)

Alternate I (JUL 2009) As prescribed
in 225.1101(11)(i)(B), substitute the fol-
lowing paragraphs (a)(8) and (c) for
paragraphs (a)(8) and (c) of the basic
clause:

(a)(8) Canadian end product means an arti-
cle that—

(i) Is wholly the growth, product, or manu-
facture of Canada; or

(ii) In the case of an article that consists
in whole or in part of materials from another
country, has been substantially transformed
in Canada into a new and different article of
commerce with a name, character, or use
distinct from that of the article or articles
from which it was transformed. The term re-
fers to a product offered for purchase under
a supply contract, but for purposes of calcu-
lating the value of the end product includes
services (except transportation services) in-
cidental to its supply, provided that the
value of those incidental services does not
exceed the value of the product itself.

(c) The Contractor shall deliver under this
contract only domestic end products unless,
in its offer, it specified delivery of qualifying
country, Canadian, or other foreign end
products in the Buy American Act—Free
Trade Agreements—Balance of Payments
Program Certificate provision of the solici-
tation. If the Contractor certified in its offer
that it will deliver a qualifying country end
product or a Canadian end product, the Con-
tractor shall deliver a qualifying country
end product, a Canadian end product, or, at
the Contractor’s option, a domestic end
product.

[68 FR 15640, Mar. 31, 2003, as amended at 69
FR 1929, Jan. 13, 2004; 69 FR 74992, Dec. 15,
2004; 70 FR 2365, Jan. 13, 2005; 70 FR 35548,
June 21, 2005; 71 FR 34835, June 16, 2006; 71 FR
58543, Oct. 4, 2006; 72 FR 14243, Mar. 27, 2007;
73 FR 53156, Sept. 15, 2008; 74 FR 2423, Jan. 15,
2009; 74 FR 37642, 37651, July 29, 2009]

252.225-7037 Evaluation of Offers for
Air Circuit Breakers.

As prescribed in 225.7006-4(a), use the
following provision:
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EVALUATION OF OFFERS FOR AIR CIRCUIT
BREAKERS (JUN 2005)

(a) The offeror shall specify, in its offer,
any intent to furnish air circuit breakers
that are not manufactured in the United
States or its outlying areas, Canada, or the
United Kingdom.

(b) The Contracting Officer will evaluate
offers by adding a factor of 50 percent to the
offered price of air circuit breakers that are
not manufactured in the United States or its
outlying areas, Canada, or the United King-
dom.

(End of provision)

[70 FR 35548, June 21, 2005]

252.225-7038 Restriction on Acquisi-
tion of Air Circuit Breakers.

As prescribed in 225.7006-4(b), use the
following clause:

RESTRICTION ON ACQUISITION OF AIR CIRCUIT
BREAKERS (JUN 2005)

Unless otherwise specified in its offer, the
Contractor shall deliver under this contract
air circuit breakers manufactured in the
United States or its outlying areas, Canada,
or the United Kingdom.

(End of clause)

[70 FR 35548, June 21, 2005]
252.225-7039 [Reserved]

252.225-7040 Contractor Personnel Au-
thorized to Accompany U.S. Armed
Forces Deployed Outside the United
States.

As prescribed in 225.7402-5(a), use the
following clause:

CONTRACTOR PERSONNEL AUTHOR-
IZED TO ACCOMPANY U.S. ARMED
FORCES DEPLOYED OUTSIDE THE
UNITED STATES (JUL 2009)

(a) Definitions. As used in this clause—Com-
batant Commander means the commander of a
unified or specified combatant command es-
tablished in accordance with 10 U.S.C. 161.

Designated operational area means a geo-
graphic area designated by the combatant
commander or subordinate joint force com-
mander for the conduct or support of speci-
fied military operations.

Law of war means that part of inter-
national law that regulates the conduct of
armed hostilities. The law of war encom-
passes all international law for the conduct
of hostilities binding on the United States or
its individual citizens, including treaties and
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international agreements to which the
United States is a party, and applicable cus-
tomary international law.

Subordinate joint force commander means a
sub-unified commander or joint task force
commander.

(b) General.

(1) This clause applies when Contractor
personnel are authorized to accompany U.S.
Armed Forces deployed outside the United
States in—

(i) Contingency operations;

(ii) Humanitarian or peacekeeping oper-
ations; or

(iii) Other military operations or military
exercises, when designated by the Combatant
Commander.

(2) Contract performance in support of U.S.
Armed Forces deployed outside the United
States may require work in dangerous or
austere conditions. Except as otherwise pro-
vided in the contract, the Contractor accepts
the risks associated with required contract
performance in such operations.

(3) Contractor personnel are civilians ac-
companying the U.S. Armed Forces.

(i) Except as provided in paragraph
(b)(3)(ii) of this clause, Contractor personnel
are only authorized to use deadly force in
self-defense.

(ii) Contractor personnel performing secu-
rity functions are also authorized to use
deadly force when such force reasonably ap-
pears necessary to execute their security
mission to protect assets/persons, consistent
with the terms and conditions contained in
their contract or with their job description
and terms of employment.

(iii) Unless immune from host nation juris-
diction by virtue of an international agree-
ment or international law, inappropriate use
of force by contractor personnel authorized
to accompany the U.S. Armed Forces can
subject such personnel to United States or
host nation prosecution and civil liability
(see paragraphs (d) and (j)(3) of this clause).

(4) Service performed by Contractor per-
sonnel subject to this clause is not active
duty or service under 38 U.S.C. 106 note.

(c) Support. (1)(i) The Combatant Com-
mander will develop a security plan for pro-
tection of Contractor personnel in locations
where there is not sufficient or legitimate
civil authority, when the Combatant Com-
mander decides it is in the interests of the
Government to provide security because—

(A) The Contractor cannot obtain effective
security services;

(B) Effective security services are unavail-
able at a reasonable cost; or

(C) Threat conditions necessitate security
through military means.

(ii) The Contracting Officer shall include
in the contract the level of protection to be
provided to Contractor personnel.

(iii) In appropriate cases, the Combatant
Commander may provide security through
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military means, commensurate with the
level of security provided DoD civilians.

(2)(i) Generally, all Contractor personnel
authorized to accompany the U.S. Armed
Forces in the designated operational area are
authorized to receive resuscitative care, sta-
bilization, hospitalization at level III mili-
tary treatment facilities, and assistance
with patient movement in emergencies
where loss of life, limb, or eyesight could
occur. Hospitalization will be limited to sta-
bilization and short-term medical treatment
with an emphasis on return to duty or place-
ment in the patient movement system.

(ii) When the Government provides medical
treatment or transportation of Contractor
personnel to a selected civilian facility, the
Contractor shall ensure that the Govern-
ment is reimbursed for any costs associated
with such treatment or transportation.

(iii) Medical or dental care beyond this
standard is not authorized unless specified
elsewhere in this contract.

(3) Unless specified elsewhere in this con-
tract, the Contractor is responsible for all
other support required for its personnel en-
gaged in the designated operational area
under this contract.

(4) Contractor personnel must have a letter
of authorization issued by the Contracting
Officer in order to process through a deploy-
ment center or to travel to, from, or within
the designated operational area. The letter
of authorization also will identify any addi-
tional authorizations, privileges, or Govern-
ment support that Contractor personnel are
entitled to under this contract.

(d) Compliance with laws and regulations. (1)
The Contractor shall comply with, and shall
ensure that its personnel authorized to ac-
company U.S. Armed Forces deployed out-
side the United States as specified in para-
graph (b)(1) of this clause are familiar with
and comply with, all applicable—

(i) United States, host country, and third
country national laws;

(ii) Provisions of the law of war, as well as
any other applicable treaties and inter-
national agreements;

(iii) United States regulations, directives,
instructions, policies, and procedures; and

(iv) Orders, directives, and instructions
issued by the Combatant Commander, in-
cluding those relating to force protection,
security, health, safety, or relations and
interaction with local nationals.

(2) The Contractor shall institute and im-
plement an effective program to prevent vio-
lations of the law of war by its employees
and subcontractors, including law of war
training in accordance with paragraph
(e)(1)(vii) of this clause.

(e) Pre-deployment requirements. (1) The
Contractor shall ensure that the following
requirements are met prior to deploying per-
sonnel authorized to accompany U.S. Armed
Forces. Specific requirements for each cat-
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egory may be specified in the statement of
work or elsewhere in the contract.

(i) All required security and background
checks are complete and acceptable.

(ii) All deploying personnel meet the min-
imum medical screening requirements and
have received all required immunizations as
specified in the contract. The Government
will provide, at no cost to the Contractor,
any theater-specific immunizations and/or
medications not available to the general
public.

(iii) Deploying personnel have all nec-
essary passports, visas, and other documents
required to enter and exit a designated oper-
ational area and have a Geneva Conventions
identification card, or other appropriate DoD
identity credential, from the deployment
center. Any Common Access Card issued to
deploying personnel shall contain the access
permissions allowed by the letter of author-
ization issued in accordance with paragraph
(c)(4) of this clause.

(iv) Special area, country, and theater
clearance is obtained for personnel. Clear-
ance requirements are in DoD Directive
4500.54, Official Temporary Duty Abroad, and
DoD 4500.54-G, DoD Foreign Clearance Guide.
Contractor personnel are considered non-
DoD personnel traveling under DoD sponsor-
ship.

(v) All personnel have received personal se-
curity training. At a minimum, the training
shall—

(A) Cover safety and security issues facing
employees overseas;

(B) Identify safety and security contin-
gency planning activities; and

(C) Identify ways to utilize safety and se-
curity personnel and other resources appro-
priately.

(vi) All personnel have received isolated
personnel training, if specified in the con-
tract, in accordance with DoD Instruction
1300.23, Isolated Personnel Training for DoD
Civilian and Contractors.

(vii) Personnel have received law of war
training as follows:

(A) Basic training is required for all Con-
tractor personnel authorized to accompany
U.S. Armed Forces deployed outside the
United States. The basic training will be pro-
vided through—

(1) A military-run training center; or

(2) A Web-based source, if specified in the
contract or approved by the Contracting Of-
ficer.

(B) Advanced training, commensurate with
their duties and responsibilities, may be re-
quired for some Contractor personnel as
specified in the contract.

(2) The Contractor shall notify all per-
sonnel who are not a host country national,
or who are not ordinarily resident in the
host country, that—

404



Defense Acquisition Regulations System, DOD

(i) Such employees, and dependents resid-
ing with such employees, who engage in con-
duct outside the United States that would
constitute an offense punishable by impris-
onment for more than one year if the con-
duct had been engaged in within the special
maritime and territorial jurisdiction of the
United States, may potentially be subject to
the criminal jurisdiction of the TUnited
States in accordance with the Military
Extraterritorial Jurisdiction Act of 2000 (18
U.S.C. 3621, et seq.);

(ii) Pursuant to the War Crimes Act (18
U.S.C. 2441), Federal criminal jurisdiction
also extends to conduct that is determined
to constitute a war crime when committed
by a civilian national of the United States;

(iii) Other laws may provide for prosecu-
tion of U.S. nationals who commit offenses
on the premises of U.S. diplomatic, consular,
military or other U.S. Government missions
outside the United States (18 U.S.C. 7(9)); and

(iv) In time of declared war or a contin-
gency operation, Contractor personnel au-
thorized to accompany U.S. Armed Forces in
the field are subject to the jurisdiction of the
Uniform Code of Military Justice under 10
U.S.C. 802(a)(10).

(f) Processing and departure points. Deployed
Contractor personnel shall—

(1) Process through the deployment center
designated in the contract, or as otherwise
directed by the Contracting Officer, prior to
deploying. The deployment center will con-
duct deployment processing to ensure visi-
bility and accountability of Contractor per-
sonnel and to ensure that all deployment re-
quirements are met, including the require-
ments specified in paragraph (e)(1) of this
clause;

(2) Use the point of departure and transpor-
tation mode directed by the Contracting Of-
ficer; and

(3) Process through a Joint Reception Cen-
ter (JRC) upon arrival at the deployed loca-
tion. The JRC will validate personnel ac-
countability, ensure that specific designated
operational area entrance requirements are
met, and brief Contractor personnel on the-
ater-specific policies and procedures.

(g) Personnel data. (1) The Contractor shall
enter before deployment and maintain data
for all Contractor personnel that are author-
ized to accompany U.S. Armed Forces de-
ployed outside the United States as specified
in paragraph (b)(1) of this clause. The Con-
tractor shall use the Synchronized
Predeployment and Operational Tracker
(SPOT) web-based system, at hitp:/
www.dod.mil/bta/products/spot.html, to enter
and maintain the data.

(2) The Contractor shall ensure that all
employees in the database have a current DD
Form 93, Record of Emergency Data Card, on
file with both the Contractor and the des-
ignated Government official. The Con-
tracting Officer will inform the Contractor
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of the Government official designated to re-
ceive this data card.

(h) Contractor personnel. (1) The Con-
tracting Officer may direct the Contractor,
at its own expense, to remove and replace
any Contractor personnel who jeopardize or
interfere with mission accomplishment or
who fail to comply with or violate applicable
requirements of this contract. Such action
may be taken at the Government’s discre-
tion without prejudice to its rights under
any other provision of this contract, includ-
ing the Termination for Default clause.

(2) The Contractor shall have a plan on file
showing how the Contractor would replace
employees who are unavailable for deploy-
ment or who need to be replaced during de-
ployment. The Contractor shall keep this
plan current and shall provide a copy to the
Contracting Officer upon request. The plan
shall—

(i) Identify all personnel who are subject to
military mobilization;

(ii) Detail how the position would be filled
if the individual were mobilized; and

(iii) Identify all personnel who occupy a
position that the Contracting Officer has
designated as mission essential.

(3) Contractor personnel shall report to the
Combatant Commander or a designee, or
through other channels such as the military
police, a judge advocate, or an inspector gen-
eral, any suspected or alleged conduct for
which there is credible information that
such conduct—

(i) Constitutes violation of the law of war;
or

(ii) Occurred during any other military op-
erations and would constitute a violation of
the law of war if it occurred during an armed
conflict.

(i) Military clothing and protective equip-
ment. (1) Contractor personnel are prohibited
from wearing military clothing unless spe-
cifically authorized in writing by the Com-
batant Commander. If authorized to wear
military clothing, Contractor personnel
must—

(i) Wear distinctive patches, arm bands,
nametags, or headgear, in order to be distin-
guishable from military personnel, con-
sistent with force protection measures; and

(ii) Carry the written authorization with
them at all times.

(2) Contractor personnel may wear mili-
tary-unique organizational clothing and in-
dividual equipment (OCIE) required for safe-
ty and security, such as ballistic, nuclear, bi-
ological, or chemical protective equipment.

(3) The deployment center, or the Combat-
ant Commander, shall issue OCIE and shall
provide training, if necessary, to ensure the
safety and security of Contractor personnel.

(4) The Contractor shall ensure that all
issued OCIE is returned to the point of issue,
unless otherwise directed by the Contracting
Officer.
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(j) Weapons. (1) If the Contractor requests
that its personnel performing in the des-
ignated operational area be authorized to
carry weapons, the request shall be made
through the Contracting Officer to the Com-
batant Commander, in accordance with DoD
Instruction 3020.41, paragraph 6.3.4.1 or, if the
contract is for security services, paragraph
6.3.5.3. The Combatant Commander will de-
termine whether to authorize in-theater
Contractor personnel to carry weapons and
what weapons and ammunition will be al-
lowed.

(2) If the Contracting Officer, subject to
the approval of the Combatant Commander,
authorizes the carrying of weapons—

(i) The Contracting Officer may authorize
the Contractor to issue Contractor-owned
weapons and ammunition to specified em-
ployees; or

(ii) The [Contracting Officer to specify the
appropriate individual, e.g., Contracting Offi-
cer’s Representative, Regional Security Officer]
may issue Government-furnished weapons
and ammunition to the Contractor for
issuance to specified Contractor employees.

(3) The Contractor shall ensure that its
personnel who are authorized to carry weap-
ons—

(i) Are adequately trained to carry and use
them—

(A) Safely;

(B) With full understanding of, and adher-
ence to, the rules of the use of force issued
by the Combatant Commander; and

(C) In compliance with applicable agency
policies, agreements, rules, regulations, and
other applicable law;

(ii) Are not barred from possession of a
firearm by 18 U.S.C. 922; and

(iii) Adhere to all guidance and orders
issued by the Combatant Commander regard-
ing possession, use, safety, and account-
ability of weapons and ammunition.

(4) Whether or not weapons are Govern-
ment-furnished, all liability for the use of
any weapon by Contractor personnel rests
solely with the Contractor and the Con-
tractor employee using such weapon.

(5) Upon redeployment or revocation by
the Combatant Commander of the Contrac-
tor’s authorization to issue firearms, the
Contractor shall ensure that all Govern-
ment-issued weapons and unexpended ammu-
nition are returned as directed by the Con-
tracting Officer.

(k) Vehicle or equipment licenses. Contractor
personnel shall possess the required licenses
to operate all vehicles or equipment nec-
essary to perform the contract in the des-
ignated operational area.

(1) Purchase of scarce goods and services. If
the Combatant Commander has established
an organization for the designated oper-
ational area whose function is to determine
that certain items are scarce goods or serv-
ices, the Contractor shall coordinate with
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that organization local purchases of goods
and services designated as scarce, in accord-
ance with instructions provided by the Con-
tracting Officer.

(m) Evacuation. (1) If the Combatant Com-
mander orders a mandatory evacuation of
some or all personnel, the Government will
provide assistance, to the extent available,
to United States and third country national
Contractor personnel.

(2) In the event of a non-mandatory evacu-
ation order, unless authorized in writing by
the Contracting Officer, the Contractor shall
maintain personnel on location sufficient to
meet obligations under this contract.

(n) Next of kin notification and personnel re-
covery. (1) The Contractor shall be respon-
sible for notification of the employee-des-
ignated next of kin in the event an employee
dies, requires evacuation due to an injury, or
is isolated, missing, detained, captured, or
abducted.

(2) In the case of isolated, missing, de-
tained, captured, or abducted Contractor
personnel, the Government will assist in per-
sonnel recovery actions in accordance with
DoD Directive 3002.01E, Personnel Recovery
in the Department of Defense.

(0) Mortuary affairs. Mortuary affairs for
Contractor personnel who die while accom-
panying the U.S. Armed Forces will be han-
dled in accordance with DoD Directive
1300.22, Mortuary Affairs Policy.

(p) Changes. In addition to the changes oth-
erwise authorized by the Changes clause of
this contract, the Contracting Officer may,
at any time, by written order identified as a
change order, make changes in the place of
performance or Government-furnished facili-
ties, equipment, material, services, or site.
Any change order issued in accordance with
this paragraph (p) shall be subject to the pro-
visions of the Changes clause of this con-
tract.

(q) Subcontracts. The Contractor shall in-
corporate the substance of this clause, in-
cluding this paragraph (q), in all sub-
contracts when subcontractor personnel are
authorized to accompany U.S. Armed Forces
deployed outside the United States in—

(1) Contingency operations;

(2) Humanitarian or peacekeeping oper-
ations; or

(3) Other military operations or military
exercises, when designated by the Combatant
Commander.

(End of clause).

[73 FR 16775, Mar. 31, 2008, as amended at 74
FR 34265, July 15, 2009]

252.225-7041 Correspondence in
English.

As prescribed in 225.1103(2), use the
following clause:
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CORRESPONDENCE IN ENGLISH (JUN 1997)

The Contractor shall ensure that all con-
tract correspondence that is addressed to the
United States Government is submitted in
English or with an English translation.

(End of clause)

[62 FR 34132, June 24, 1997, as amended at 65
FR 19858, Apr. 13, 2000; 68 FR 15641, Mar. 31,
2003; 71 FR 39006, July 11, 2006]

252.225-7042
form.

As prescribed in 225.1103(3), use the
following provision:

Authorization to per-

AUTHORIZATION TO PERFORM (APR 2003)

The offeror represents that it has been
duly authorized to operate and to do busi-
ness in the country or countries in which the
contract is to be performed.

(End of provision)

[68 FR 15641, Mar. 31, 2003, as amended at 71
FR 39006, July 11, 2006]

252.225-7043 Antiterrorism/force pro-
tection policy for defense contrac-
tors outside the United States.

As prescribed in 225.7403-2, use the
following clause:

ANTITERRORISM/FORCE PROTECTION PoOLICY
FOR DEFENSE CONTRACTORS OUTSIDE THE
UNITED STATES (MAR 2006)

(a) Definition. United States, as used in this
clause, means, the 50 States, the District of
Columbia, and outlying areas.

(b) Except as provided in paragraph (c) of
this clause, the Contractor and its sub-
contractors, if performing or traveling out-
side the United States under this contract,
shall—

(1) Affiliate with the Overseas Security Ad-
visory Council, if the Contractor or subcon-
tractor is a U.S. entity;

(2) Ensure that Contractor and subcon-
tractor personnel who are U.S. nationals and
are in-country on a non-transitory basis,
register with the U.S. Embassy, and that
Contractor and subcontractor personnel who
are third country nationals comply with any
security related requirements of the Em-
bassy of their nationality;

(3) Provide, to Contractor and subcon-
tractor personnel, antiterrorism/force pro-
tection awareness information commensu-
rate with that which the Department of De-
fense (DoD) provides to its military and ci-
vilian personnel and their families, to the
extent such information can be made avail-
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able prior to travel outside the United
States; and

(4) Obtain and comply with the most cur-
rent antiterrorism/force protection guidance
for Contractor and subcontractor personnel.

(¢) The requirements of this clause do not
apply to any subcontractor that is—

(1) A foreign government;

(2) A representative of a foreign govern-
ment; or

(3) A foreign corporation wholly owned by
a foreign government.

(d) Information and guidance pertaining to
DoD antiterrorism/force protection can be
obtained from [Contracting Officer to insert
applicable information cited in PGI 225.7403-1].

(End of clause)

[63 FR 31937, June 11, 1998, as amended at 70
FR 23803, May 5, 2005; 70 FR 35548, June 21,
2005; 71 FR 14100, Mar. 21, 2006]

252.225-7044 Balance of Payments
Program—Construction Material.

As prescribed in 225.7503(a), use the
following clause:

BALANCE OF PAYMENTS PROGRAM—
CONSTRUCTION MATERIAL (JAN 2009)

(a) Definitions. As used in this clause’

Commercially available off-the-shelf (COTS)
item—

(1) Means any item of supply (including
construction material) that is—

(i) A commercial item (as defined in para-
graph (1) of the definition of ‘“‘commercial
item’’ in section 2.101 of the Federal Acquisi-
tion Regulation);

(ii) Sold in substantial quantities in the
commercial marketplace; and

(iii) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. 40102), such as agricultural products
and petroleum products.

Component means any article, material, or
supply incorporated directly into construc-
tion material.

Construction material means an article, ma-
terial, or supply brought to the construction
site by the Contractor or a subcontractor for
incorporation into the building or work. The
term also includes an item brought to the
site preassembled from articles, materials,
or supplies. However, emergency life safety
systems, such as emergency lighting, fire
alarm, and audio evacuation systems, that
are discrete systems incorporated into a pub-
lic building or work and that are produced as
complete systems, are evaluated as a single
and distinct construction material regard-
less of when or how the individual parts or
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components of those systems are delivered to
the construction site. Materials purchased
directly by the Government are supplies, not
construction material.

Cost of components means—

(1) For components purchased by the Con-
tractor, the acquisition cost, including
transportation costs to the place of incorpo-
ration into the end product (whether or not
such costs are paid to a domestic firm), and
any applicable duty (whether or not a duty-
free entry certificate is issued); or

(2) For components manufactured by the
Contractor, all costs associated with the
manufacture of the component, including
transportation costs as described in para-
graph (1) of this definition, plus allocable
overhead costs, but excluding profit. Cost of
components does not include any costs asso-
ciated with the manufacture of the construc-
tion material.

Domestic construction material means—

(1) An unmanufactured construction mate-
rial mined or produced in the United States;
or

(2) A construction material manufactured
in the United States, if—

(i) The cost of its components mined, pro-
duced, or manufactured in the United States
exceeds 50 percent of the cost of all its com-
ponents. Components of foreign origin of the
same class or kind for which nonavailability
determinations have been made are treated
as domestic; or

(ii) The construction material is a COTS
item.

United States means the 50 States, the Dis-
trict of Columbia, and outlying areas.

(b) Domestic preference. This clause imple-
ments the Balance of Payments Program by
providing a preference for domestic con-
struction material. The Contractor shall use
only domestic construction material in per-
forming this contract, except for—

(1) Construction material valued at or
below the simplified acquisition threshold in
part 2 of the Federal Acquisition Regulation;
or

(2) The construction material or compo-
nents listed by the Government as follows:

[Contracting Officer to list applicable excepted
materials or indicate ‘“‘none’’]

(End of clause)

[67 FR 20695, Apr. 26, 2002, as amended at 70
FR 2365, Jan. 13, 2005; 70 FR 35548, June 21,
2005; 74 FR 2424, Jan. 15, 2009]

252.225-7045 Balance of
Program—Construction
Under Trade Agreements.

As prescribed in 225.7503(b), use the
following clause:

Payments
Material

48 CFR Ch. 2 (10-1-09 Edition)

BALANCE OF PAYMENTS PROGRAM—
CONSTURCTION MATERIAL UNDER TRADE
AGREEMENTS (JUL 2009)

(a) Definitions. As used in this clause—

Caribbean Basin country construction mate-
rial means a construction material that—

(1) Is wholly the growth, product, or manu-
facture of a Caribbean Basin country; or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in a Caribbean Basin
country into a new and different construc-
tion material distinct from the materials
from which it was transformed.

Commercially available off-the-shelf (COTS)
item—

(1) Means any item of supply (including
construction material) that is—

(i) A commercial item (as defined in para-
graph (1) of the definition of ‘“‘commercial
item” in section 2.101 of the Federal Acquisi-
tion Regulation);

(ii) Sold in substantial quantities in the
commercial marketplace; and

(iii) Offered to the Government, under a
contract or subcontract at any tier, without
modification, in the same form in which it is
sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined
in section 3 of the Shipping Act of 1984 (46
U.S.C. 40102), such as agricultural products
and petroleum products.

Component means any article, material, or
supply incorporated directly into construc-
tion material.

Construction material means an article, ma-
terial, or supply brought to the construction
site by the Contractor or a subcontractor for
incorporation into the building or work. The
term also includes an item brought to the
site preassembled from articles, materials,
or supplies. However, emergency life safety
systems, such as emergency lighting, fire
alarm, and audio evacuation systems, that
are discrete systems incorporated into a pub-
lic building or work and that are produced as
complete systems, are evaluated as a single
and distinct construction material regard-
less of when or how the individual parts or
components of those systems are delivered to
the construction site. Materials purchased
directly by the Government are supplies, not
construction material.

Cost of components means—

(1) For components purchased by the Con-
tractor, the acquisition cost, including
transportation costs to the place of incorpo-
ration into the end product (whether or not
such costs are paid to a domestic firm), and
any applicable duty (whether or not a duty-
free entry certificate is issued); or

(2) For components manufactured by the
Contractor, all costs associated with the
manufacture of the component, including
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transportation costs as described in para-
graph (1) of this definition, plus allocable
overhead costs, but excluding profit. Cost of
components does not include any costs asso-
ciated with the manufacture of the construc-
tion material.

Designated country means—

(1) A World Trade Organization Govern-
ment Procurement Agreement (WTO GPA)
country (Aruba, Austria, Belgium, Bulgaria,
Canada, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Germany, Greece,
Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Lat-
via, Liechtenstein, Lithuania, Luxembourg,
Malta, Netherlands, Norway, Poland, Por-
tugal, Romania, Singapore, Slovak Republic,
Slovenia, Spain, Sweden, Switzerland, or the
United Kingdom);

(2) A Free Trade Agreement country (Aus-
tralia, Bahrain, Canada, Chile, Costa Rica,
Dominican Republic, El Salvador, Guate-
mala, Honduras, Mexico, Morocco, Nica-
ragua, Peru, or Singapore);

(3) A least developed country (Afghanistan,
Angola, Bangladesh, Benin, Bhutan, Burkina
Faso, Burundi, Cambodia, Central African
Republic, Chad, Comoros, Democratic Re-
public of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia,
Guinea, Guinea-Bissau, Haiti, Kiribati, Laos,
Lesotho, Liberia, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique,
Nepal, Niger, Rwanda, Samoa, Sao Tome and
Principe, Senegal, Sierra Leone, Solomon Is-
lands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua

and Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Dominica,
Grenada, Guyana, Haiti, Jamaica,

Montserrat, Netherlands Antilles, St. Kitts
and Nevis, St. Lucia, St. Vincent and the
Grenadines, or Trinidad and Tobago).

Designated country construction material
means a construction material that is a WTO
GPA country construction material, a Free
Trade Agreement country construction ma-
terial, a least developed country construc-
tion material, or a Caribbean Basin country
construction material.

Domestic construction material means—

(1) An unmanufactured construction mate-
rial mined or produced in the United States;
or

(2) A construction material manufactured
in the United States, if—

(i) The cost of its components mined, pro-
duced, or manufactured in the United States
exceeds 50 percent of the cost of all its com-
ponents. Components of foreign origin of the
same class or kind for which nonavailability
determinations have been made are treated
as domestic; or

(ii) The construction material is a COTS
item.

252.225-7045

Free Trade Agreement country construction
material means a construction material
that—

(1) Is wholly the growth, product, or manu-
facture of a Free Trade Agreement country;
or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in a Free Trade Agree-
ment country into a new and different con-
struction material distinct from the mate-
rial from which it was transformed.

Least developed country construction material
means a construction material that—

(1) Is wholly the growth, product, or manu-
facture of a least developed country; or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country has been substantially
transformed in a least developed country
into a new and different construction mate-
rial distinct from the materials from which
it was transformed.

United States means the 50 States, the Dis-
trict of Columbia, and outlying areas.

WTO GPA country construction material
means a construction material that—

(1) Is wholly the growth, product, or manu-
facture of a WTO GPA country; or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in a WTO GPA country
into a new and different construction mate-
rial distinct from the materials from which
it was transformed.

(b) This clause implements the Balance of
Payments Program by providing a preference
for domestic construction material. In addi-
tion, the Contracting Officer has determined
that the WTO GPA and Free Trade Agree-
ments apply to this acquisition. Therefore,
the Balance of Payments Program restric-
tions are waived for designated country con-
struction materials.

(c) The Contractor shall use only domestic
or designated country construction material
in performing this contract, except for—

(1) Construction material valued at or
below the simplified acquisition threshold in
part 2 of the Federal Acquisition Regulation;
or

(2) The construction material or compo-
nents listed by the Government as follows:

[Contracting Officer to list applicable excepted
materials or indicate ‘“‘none’’]

(End of clause)

Alternate I (OCT 2006). As prescribed
in 225.7503(b), add the following defini-
tion of Bahrainian or Mexican construc-
tion material to paragraph (a) of the

409



252.226-7000

basic clause, and substitute the fol-
lowing paragraphs (b) and (c) for para-
graphs (b) and (c) of the basic clause:

Bahrainian or Mexican construction material
means a construction material that—

(1) Is wholly the growth, product, or manu-
facture of Bahrain or Mexico; or

(2) In the case of a construction material
that consists in whole or in part of materials
from another country, has been substan-
tially transformed in Bahrain or Mexico into
a new and different construction material
distinct from the materials from which it
was transformed.

(b) This clause implements the Balance of
Payments Program by providing a preference
for domestic construction material. In addi-
tion, the Contracting Officer has determined
that the WTO GPA and all Free Trade Agree-
ments except NAFTA apply to this acquisi-
tion. Therefore, the Balance of Payments
Program restrictions are waived for des-
ignated country construction material other
than Bahrainian or Mexican construction
material.

(c) The Contractor shall use only domestic
or designated country construction material
other than Bahrainian or Mexican construc-
tion material in performing this contract,
except for—

(1) Construction material valued at or
below the simplified acquisition threshold in
Part 2 of the Federal Acquisition Regulation;
or

(2) The construction material or compo-
nents listed by the Government as follows:

[Contracting Officer to list applicable excepted
materials or indicate ‘‘none’’].

[70 FR 2365, Jan. 13, 2005, as amended at 70
FR 35548, June 21, 2005; 70 FR 73153, Dec. 9,
2005; 71 FR 9271, Feb. 23, 2006; 71 FR 34836,
June 16, 2006; 71 FR 58543, Oct. 4, 2006; 72 FR
14243, Mar. 27, 2007; 73 FR 70913, Nov. 24, 2008;
74 FR 2424, Jan. 15, 2009; 74 FR 37651, July 29,
2009]

252.226-7000 Notice of historically
black college or university and mi-
nority institution set-aside.

As prescribed in 226.370—9(a), use the
following clause:

NOTICE OF HISTORICALLY BLACK COLLEGE OR
UNIVERSITY AND MINORITY INSTITUTION SET-
ASIDE (APR 1994)

(a) Definitions. Historically black colleges and
universities, as used in this clause, means in-
stitutions determined by the Secretary of
Education to meet the requirements of 34
CFR 608.2. The term also means any non-
profit research institution that was an inte-
gral part of such a college or university be-
fore November 14, 1986.

48 CFR Ch. 2 (10-1-09 Edition)

Minority institutions, as used in this clause,
means institutions meeting the require-
ments of section 1046(3) of the Higher Edu-
cation Act of 1965 (20 U.S.C. 1135d-5(3)). The
term also includes Hispanic-serving institu-
tions as defined in section 316(b)(1) of such
Act (20 U.S.C. 1059c(b)(1)).

(b) General. (1) Offers are solicited only
from historically black colleges or univer-
sities and minority institutions.

(2) Any award resulting from this solicita-
tion will be made only to an offeror which is
a historically black college or university or
a minority institution at the time of submis-
sion of its initial offer including price.

(c) Agreements. The offeror will—

(1) Perform at least 50 percent of the cost
of contract performance incurred for per-
sonnel with its own employees; and

(2) Upon request by the Contracting Offi-
cer, provide evidence prior to award that the
Secretary of Education has determined the
offeror to be a historically black college or
university or minority institution.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 59
FR 22131, Apr. 29, 1994; 70 FR 73150, Dec. 9,
2005]

252.226-7001 Utilization of Indian or-
ganizations, Indian-owned eco-
nomic enterprises, and native Ha-
waiian small business concerns.

As prescribed in 226.104, use the fol-
lowing clause:

UTILIZATION OF INDIAN ORGANIZATIONS, IN-
DIAN-OWNED ECONOMIC ENTERPRISES, AND
NATIVE HAWAIIAN SMALL BUSINESS CON-
CERNS (SEP 2004)

(a) Definitions. As used in this clause—

Indian means—

(1) Any person who is a member of any In-
dian tribe, band, group, pueblo, or commu-
nity that is recognized by the Federal Gov-
ernment as eligible for services from the Bu-
reau of Indian Affairs (BIA) in accordance
with 25 U.S.C. 1452(c); and

(2) Any ‘““Native” as defined in the Alaska
Native Claims Settlement Act (43 U.S.C. 1601
et seq.).

Indian organization means the governing
body of any Indian tribe or entity estab-
lished or recognized by the governing body of
an Indian tribe for the purposes of 25 U.S.C.
chapter 17.

Indian-owned economic enterprise means any
Indian-owned (as determined by the Sec-
retary of the Interior) commercial, indus-
trial, or business activity established or or-
ganized for the purpose of profit, provided
that Indian ownership constitutes not less
than 51 percent of the enterprise.
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Indian tribe means any Indian tribe, band,
group, pueblo, or community, including na-
tive villages and native groups (including
corporations organized by Kenai, Juneau,
Sitka, and Kodiak) as defined in the Alaska
Native Claims Settlement Act, that is recog-
nized by the Federal Government as eligible
for services from BIA in accordance with 25
U.S.C. 1452(c).

Interested party means a contractor or an
actual or prospective offeror whose direct
economic interest would be affected by the
award of a subcontract or by the failure to
award a subcontract.

Native Hawaiian small
means an entity that is—

(1) A small business concern as defined in
section 3 of the Small Business Act (15 U.S.C.
632) and relevant implementing regulations;
and

(2) Owned and controlled by a Native Ha-
waiian as defined in 25 U.S.C. 4221(9).

(b) The Contractor shall use its best efforts
to give Indian organizations, Indian-owned
economic enterprises, and Native Hawaiian
small business concerns the maximum prac-
ticable opportunity to participate in the sub-
contracts it awards, to the fullest extent
consistent with efficient performance of the
contract.

(c) The Contracting Officer and the Con-
tractor, acting in good faith, may rely on the
representation of an Indian organization, In-
dian-owned economic enterprise, or Native
Hawaiian small business concern as to its
eligibility, unless an interested party chal-
lenges its status or the Contracting Officer
has independent reason to question that sta-
tus.

(d) In the event of a challenge to the rep-
resentation of a subcontractor, the Con-
tracting Officer will refer the matter to—

(1) For matters relating to Indian organi-
zations or Indian-owned economic enter-
prises: U.S. Department of the Interior, Bu-
reau of Indian Affairs, Attn: Chief, Division
of Contracting and Grants Administration,
1849 C Street NW, MS-2626-MIB, Washington,
DC 20240-4000. The BIA will determine the
eligibility and will notify the Contracting
Officer.

(2) For matters relating to Native Hawai-
ian small business concerns: Department of
Hawaiian Home Lands, PO Box 1879, Hono-
lulu, HI 96805. The Department of Hawaiian
Home Lands will determine the eligibility
and will notify the Contracting Officer.

(e) No incentive payment will be made—

(1) While a challenge is pending; or

(2) If a subcontractor is determined to be
an ineligible participant.

(f)(1) The Contractor, on its own behalf or
on behalf of a subcontractor at any tier, may
request an incentive payment in accordance
with this clause.

(2) The incentive amount that may be re-
quested is 5 percent of the estimated cost,

business concern

252.227-7001

target cost, or fixed price included in the
subcontract at the time of award to the In-
dian organization, Indian-owned economic
enterprise, or Native Hawaiian small busi-
ness concern.

(3) In the case of a subcontract for com-
mercial items, the Contractor may receive
an incentive payment only if the subcon-
tracted items are produced or manufactured
in whole or in part by an Indian organiza-
tion, Indian-owned economic enterprise, or
Native Hawaiian small business concern.

(4) The Contractor has the burden of prov-
ing the amount claimed and shall assert its
request for an incentive payment prior to
completion of contract performance.

(5) The Contracting Officer, subject to the
terms and conditions of the contract and the
availability of funds, will authorize an incen-
tive payment of 5 percent of the estimated
cost, target cost, or fixed price included in
the subcontract awarded to the Indian orga-
nization, Indian-owned economic enterprise,
or Native Hawaiian small business concern.

(6) If the Contractor requests and receives
an incentive payment on behalf of a subcon-
tractor, the Contractor is obligated to pay
the subcontractor the incentive amount.

(g) The Contractor shall insert the sub-
stance of this clause, including this para-
graph (g), in all subcontracts exceeding
$500,000.

[68 FR 56562, Oct. 1, 2003, as amended at 69 FR
55991, Sept. 17, 2004]

252.227-7000 Non-estoppel.

As prescribed at 227.7009-1, insert the
following clause in patent releases, li-
cense agreements, and assignments:

NON-ESTOPPEL (OCT 1966)

The Government reserves the right at any
time to contest the enforceability, validity,
scope of, or the title to any patent or patent
application herein licensed without waiving
or forfeiting any right under this contract.

(End of clause)

252.227-7001 Release of past infringe-
ment.

As prescribed at 227.7009-2(a), insert
the following clause in patent releases,
license agreements, and assignments:

RELEASE OF PAST INFRINGEMENT (AUG 1984)

The Contractor hereby releases each and
every claim and demand which he now has or
may hereafter have against the Government
for the manufacture or use by or for the Gov-
ernment prior to the effective date of this
contract, of any inventions covered by (i)
any of the patents and applications for pat-
ent identified in this contract, and (ii) any
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other patent or application for patent owned
or hereafter acquired by him, insofar as and
only to the extent that such other patent or
patent application covers the manufacture,
use, or disposition of (description of subject
matter).*

(End of clause)
252.227-7002

ments.

As prescribed at 227.7009-2(b), insert
the following clause in patent releases,
license agreements, and assignments:

Readjustment of pay-

READJUSTMENT OF PAYMENTS (OCT 1966)

(a) If any license, under substantially the
same patents and authorizing substantially
the same acts which are authorized under
this contract, has been or shall hereafter be
granted within the United States, on royalty
terms which are more favorable to the li-
censee than those contained herein, the Gov-
ernment shall be entitled to the benefit of
such more favorable terms with respect to
all royalties accruing under this contract
after the date such more favorable terms be-
come effective, and the Contractor shall
promptly notify the Secretary in writing of
the granting of such more favorable terms.

(b) In the event any claim of any patent
hereby licensed is construed or held invalid
by decision of a court of competent jurisdic-
tion, the requirement to pay royalties under
this contract insofar as its arises solely by
reason of such claim, and any other claim
not materially different therefrom, shall be
interpreted in conformity with the court’s
decision as to the scope of validity of such
claims; Provided, however, that in the event
such decision is modified or reversed on ap-
peal, the requirement to pay royalties under
this contract shall be interpreted in con-
formity with the final decision rendered on
such appeal.

(End of clause)

252.227-7003 Termination.

As prescribed at 227.7009-2(c), insert
the following clause in patent releases,
license agreements, and assignments:

TERMINATION (AUG 1984)

Notwithstanding any other provision of
this contract, the Government shall have the
right to terminate the within license, in
whole or in part, by giving the Contractor
not less than thirty (30) days notice in writ-
ing of the date such termination is to be ef-

*Bracketed portions of the clause may be
omitted when not appropriate or not encom-
passed by the release as negotiated.

48 CFR Ch. 2 (10-1-09 Edition)

fective; provided, however, that such termi-
nation shall not affect the obligation of the
Government to pay royalties which have ac-
crued prior to the effective date of such ter-
mination.

(End of clause)

252.227-7004 License grant.

As prescribed at 227.7009-3(a), insert
the following clause in patent releases,
license agreements, and assignments:

LICENSE GRANT (AUG 1984)

(a) The Contractor hereby grants to the
Government an irrevocable, nonexclusive,
nontransferable, and paid up license under
the following patents, applications for pat-
ent, and any patents granted on such appli-
cations, and under any patents which may
issue as the result of any reissue, division or
continuation thereof, to practice by or cause
to be practiced for the Government through-
out the world, any and all of the inventions
thereunder, in the manufacture and use of
any article or material, in the use of any
method or process, and in the disposition of
any article or material in accordance with
law:

U.S. Patent No.

Date

Application Serial No.

Filing Date

together with corresponding foreign patents
and foreign applications for patents, insofar
as the Contractor has the right to grant li-
censes thereunder without incurring an obli-
gation to pay royalties or other compensa-
tion to others solely on account of such
grant.

(b) No rights are granted or implied by the
agreement under any other patents other
than as provided above or by operation of
law.

(c) Nothing contained herein shall limit
any rights which the Government may have
obtained by virtue of prior contracts or by
operation of law or otherwise.

(End of clause)

252.227-7005 License term.

As prescribed at 227.7009-3(b), insert
one of the following clauses in patent
releases, license agreements, and as-
signments:

LICENSE TERM (OCT 2001)

Alternate I (AUG 1984). The license hereby
granted shall remain in full force and effect
for the full term of each of the patents re-
ferred to in the ‘‘License Grant’ clause of
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this contract and any and all patents here-
after issued on applications for patent re-
ferred to in such ‘“‘License Grant’’ clause.

Alternate II (OCT 2001). The license hereby
granted shall terminate on the day
of s ; Provided, however, that
said termination shall be without prejudice
to the completion of any contract entered
into by the Government prior to said date of
termination or to the use or disposition
thereafter of any articles or materials manu-
factured by or for the Government under this
license.

[66 FR 36479, July 31, 1991, as amended at 66
FR 49861, Oct. 1, 2001]

252.227-7006 License
royalty.
As prescribed at 227.7009-4(a), insert
the following clause in patent releases,
license agreements, and assignments:

grant—running

LICENSE GRANT—RUNNING ROYALTY (AUG
1984)

(a) The Contractor hereby grants to the
Government, as represented by the Secretary
of , an irrevocable, nonexclusive,
nontransferable license under the following
patents, applications for patent, and any
patents granted on such applications, and
under any patents which may issue as the re-
sult of any reissue, division, or continuation
thereunder to practice by or cause to be
practiced for the Department of s
throughout the world, any and all of the in-
ventions thereunder in the manufacture and
use of any article or material, in the use of
any method or process, and in the disposi-
tion of any article or material in accordance
with law:

U.S. Patent No.

Date

Application Serial No.

Filing Date

together with corresponding foreign patents
and foreign applications for patent, insofar
as the Contractor has the right to grant li-
censes thereunder without incurring an obli-
gation to pay royalties or other compensa-
tion to others solely on account of such
grant.

(b) No rights are granted or implied by the
agreement under any other patents other
than as provided above or by operation of
law.

(c) Nothing contained herein shall limit
any rights which the Government may have
obtained by virtue of prior contracts or by
operation of law or otherwise.

252.227-7009

(End of clause)

252.227-7007
royalty.
As prescribed at 227.7009-4(b), insert
the following clause in patent releases,
license agreements, and assignments:

License term—running

LICENSE TERM—RUNNING ROYALTY (AUG 1984)

The license hereby granted shall remain in
full force and effect for the full term of each
of the patents referred to in the ‘‘License
Grant’’ clause of this contract and any and
all patents hereafter issued on applications
for patent referred to above unless sooner
terminated as elsewhere herein provided.

(End of clause)

252.227-7008

As prescribed at 227.7009-4(c), insert
the following clause in patent releases,
license agreements, and assignments:

Computation of royalties.

COMPUTATION OF ROYALTIES (AUG 1984)

Subject to the conditions hereinafter stat-
ed, royalties shall accrue to the Contractor
under this agreement on all articles or mate-
rials embodying, or manufactured by the use
of, any or all inventions claimed under any
unexpired United States patent licensed
herein, upon acceptance thereof by the De-
partment of , at the rate of

percent of the net selling price of
such articles or materials (amount) per
(name of item)* whether manufactured by
the Government or procured under a fixed
price contract, and at the rate of (amount)
per (name of item) acquired or manufactured
by a Contractor performing under a cost-re-
imbursement contract. With respect to such
articles or materials made by the Depart-
ment of , “net selling price,” as
used in this paragraph, means the actual
cost of direct labor and materials without al-
lowance for overhead and supervision.

(End of clause)
252.227-7009 Reporting and payment
of royalties.

As prescribed at 227.7009-4(d), insert
the following clause in patent releases,
license agreements, and assignments:

REPORTING AND PAYMENT OF ROYALTIES (AUG
1984)

(a) The (procuring office) shall, on or be-
fore the sixtieth (60th) day next following

*Use bracketed matter as appropriate.
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the end of each yearly* period ending
during which royalties have ac-
crued under this license, deliver to the Con-
tractor, subject to military security regula-
tions, a report in writing furnishing nec-
essary information relative to royalties
which have accrued under this contract.

(b) Royalties which have accrued under
this contract during the yearly* period end-
ing shall be paid to the Con-
tractor (if appropriations therefor are avail-
able or become available) within sixty (60)
days next following the receipt of a voucher
from the Contractor submitted in accordance
with the report referred to in (a) of this
clause; Provided, that the Government shall
not be obligated to pay, in respect of any
such yearly period, on account of the com-
bined royalties accruing under this contract
directly and under any separate licenses
granted pursuant to the ‘‘License to Other
Government Agencies’ clause (if any) of this
contract, an amount greater than

dollars ($ ), and if such
combined royalties exceed the said max-
imum yearly obligation, each department or
agency shall pay a pro rata share of the said
maximum yearly obligation as determined
by the proportion its accrued royalties bear
to the combined total of accrued royalties.

(End of clause)

252.227-7010 License to other Govern-
ment agencies.

As prescribed at 227.7009-4(e), insert
the following clause in patent releases,
license agreements, and assignments:

LICENSE TO OTHER GOVERNMENT AGENCIES
(AUG 1984)

The Contractor hereby agrees to grant a
separate license under the patents, applica-
tions for patents, and improvements referred
to in the ‘“‘License Grant’’ clause of this con-
tract, on the same terms and conditions as
appear in this license contract, to any other
department or agency of the Government at
any time on receipt of a written request for
such a license from such department or agen-
cy; Provided, however, that as to royalties
which accrue under such separate licenses,
reports and payments shall be made directly
to the Contractor by each such other depart-
ment or agency pursuant to the terms of
such separate licenses. The Contractor shall
notify the Licensee hereunder promptly upon
receipt of any request for license hereunder.

*The frequency, date, and length of report-
ing periods should be selected as appropriate
to the particular circumstances of the con-
tract.
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(End of clause)

252.227-7011 Assignments.

As prescribed at 227.7010, insert the
following clause in assignments.

ASSIGNMENT (AUG 1984)

The Contractor hereby conveys to the Gov-
ernment, as represented by the Secretary of
, the entire right, title, and inter-
est in and to the following patents (and ap-
plications for patent), in and to the inven-
tions thereof, and in and to all claims and
demands whatsoever for infringement there-
of heretofore accrued, the same to be held
and enjoyed by the Government through its
duly appointed representatives to the full
end of the term of said patents (and to the
full end of the terms of all patents which
may be granted upon said applications for
patent, or upon any division, continuation-
in-part or continuation thereof):

U.S. Patent No.

Date
Name of Inventor )

U.S. Application Serial No.
Filing Date

Name of Inventor

together with corresponding foreign patents
and applications for patent insofar as the
Contractor has the right to assign the same.

(End of clause)
252.227-7012 Patent license and re-

lease contract.

As prescribed at 227.7012, insert the
following clause in patent releases, li-
cense agreements, and assignments:

(Contract No.)

PATENT LICENSE AND RELEASE CONTRACT
(SEP 1999)

This CONTRACT is effective as of the
day of [month, year], between the UNITED
STATES OF AMERICA (hereinafter called
the Government), and (hereinafter
called the Contractor), (a corporation orga-
nized and existing under the laws of the

State of ), (a partnership consisting
of ), (an individual trading as

), of the City of , in the
State of

Whereas, the Contractor warrants that it
has the right to grant the within license and
release, and the Government desires to pro-
cure the same, and

Whereas, this contract is authorized by
law, including 10 U.S.C. 2386.

Now Therefore, in consideration of the
grant, release and agreements hereinafter re-
cited, the parties have agreed as follows:

Article 1. License Grant.*
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(Insert the clause at 252.227-7004 for a paid
up license, or the clause at 252.227-7006 for a
license on a running royalty basis.)

Article 2. License Term.*

(Insert the appropriate alternative clause
at 252.227-7005 for a paid up license, or the
clause at 252.227-7007 for a license on a run-
ning royalty basis.)

Article 3. Release of Past Infringement.

(Insert the clause at 252.227-7001.)

Article 4. Non-Estoppel.

(Insert the clause at 252.227-7000.)

Article 5. Payment.

The Contractor shall be paid the sum of

Dollars ($ ) in full compensation
for the rights herein granted and agreed to
be granted. (For a license on a running roy-
alty basis, insert the clause at 252.227-7006 in
accordance with the instructions therein,
and also the clause as specified at 252.227-
7002 and 252.227-7009 and 252.227-7010.)

Article 6. Covenant Against Contingent
Fees.

(Insert the clause at FAR 52.203-5.)

Article 7. Assignment of Claims.

(Insert the clause at FAR 52.232-23.)

Article 8. Gratuities.

(Insert the clause at FAR 52.203-3.)

Article 9. Disputes.

(Insert the clause at FAR 52.233-1.)

Article 10. Successors and Assignees.

This Agreement shall be binding upon the
Contractor, its successors** and assignees,
but nothing contained in this Article shall
authorize an assignment of any claim
against the Government otherwise than as
permitted by law.

In Witness Whereof, the parties hereto
have executed this contract.

THE UNITED STATES OF AMERICA
By

Date

(Signature and Title of
Contractor Representative)
By

Date

*If only a release is procured, delete this
article; if an assignment is procured, use the
clause at 252.227-7011.

**When the Contractor is an individual,
change ‘‘successors’ to ‘‘heirs’’; if a partner-
ship, modify appropriately.

(End of clause)

[64 FR 49685, Sept. 14, 1999]
252.227-7013 Rights in technical
data—Noncommercial items.

As prescribed in 227.7103-6(a), use the
following clause:

RIGHTS IN TECHNICAL DATA—NONCOMMERCIAL
ITEMS (NOV 1995)

(a) Definitions. As used in this clause:

252.227-7013

(1) Computer data base means a collection of
data recorded in a form capable of being
processed by a computer. The term does not
include computer software.

(2) Computer program means a set of in-
structions, rules, or routines recorded in a
form that is capable of causing a computer
to perform a specific operation or series of
operations.

(3) Computer software means computer pro-
grams, source code, source code listings, ob-
ject code listings, design details, algorithms,
processes, flow charts, formulae and related
material that would enable the software to
be reproduced, recreated, or recompiled.
Computer software does not include com-
puter data bases or computer software docu-
mentation.

(4) Computer software documentation means
owner’s manuals, user’s manuals, installa-
tion instructions, operating instructions,
and other similar items, regardless of stor-
age medium, that explain the capabilities of
the computer software or provide instruc-
tions for using the software.

(5) Detailed manufacturing or process data
means technical data that describe the steps,
sequences, and conditions of manufacturing,
processing or assembly used by the manufac-
turer to produce an item or component or to
perform a process.

(6) Developed means that an item, compo-
nent, or process exists and is workable. Thus,
the item or component must have been con-
structed or the process practiced. Work-
ability is generally established when the
item, component, or process has been ana-
lyzed or tested sufficiently to demonstrate
to reasonable people skilled in the applicable
art that there is a high probability that it
will operate as intended. Whether, how
much, and what type of analysis or testing is
required to establish workability depends on
the nature of the item, component, or proc-
ess, and the state of the art. To be considered
‘‘developed,” the item, component, or proc-
ess need not be at the stage where it could be
offered for sale or sold on the commercial
market, nor must the item, component, or
process be actually reduced to practice with-
in the meaning of Title 35 of the United
States Code.

(7) Developed exclusively at private expense
means development was accomplished en-
tirely with costs charged to indirect cost
pools, costs not allocated to a government
contract, or any combination thereof.

(i) Private expense determinations should
be made at the lowest practicable level.

(ii) Under fixed-price contracts, when total
costs are greater than the firm-fixed-price or
ceiling price of the contract, the additional
development costs necessary to complete de-
velopment shall not be considered when de-
termining whether development was at gov-
ernment, private, or mixed expense.
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(8) Developed exclusively with government
funds means development was not accom-
plished exclusively or partially at private ex-
pense.

(9) Developed with mixed funding means de-
velopment was accomplished partially with
costs charged to indirect cost pools and/or
costs not allocated to a government con-
tract, and partially with costs charged di-
rectly to a government contract.

(10) Form, fit, and function data means tech-
nical data that describes the required overall
physical, functional, and performance char-
acteristics (along with the qualification re-
quirements, if applicable) of an item, compo-
nent, or process to the extent necessary to
permit identification of physically and func-
tionally interchangeable items.

(11) Government purpose means any activity
in which the United States Government is a
party, including cooperative agreements
with international or multi-national defense
organizations, or sales or transfers by the
United States Government to foreign govern-
ments or international organizations. Gov-
ernment purposes include competitive pro-
curement, but do not include the rights to
use, modify, reproduce, release, perform, dis-
play, or disclose technical data for commer-
cial purposes or authorize others to do so.

(12) Government purpose rights means the
rights to—

(i) Use, modify, reproduce, release, per-
form, display, or disclose technical data
within the Government without restriction;
and

(ii) Release or disclose technical data out-
side the Government and authorize persons
to whom release or disclosure has been made
to use, modify, reproduce, release, perform,
display, or disclose that data for United
States government purposes.

(13) Limited rights means the rights to use,
modify, reproduce, release, perform, display,
or disclose technical data, in whole or in
part, within the Government. The Govern-
ment may not, without the written permis-
sion of the party asserting limited rights, re-
lease or disclose the technical data outside
the Government, use the technical data for
manufacture, or authorize the technical data
to be used by another party, except that the
Government may reproduce, release or dis-
close such data or authorize the use or repro-
duction of the data by persons outside the
Government if reproduction, release, disclo-
sure, or use is—

(i) Necessary for emergency repair and
overhaul; or

(ii) A release or disclosure of technical
data (other than detailed manufacturing or
process data) to, or use of such data by, a
foreign government that is in the interest of
the Government and is required for
evaluational or informational purposes;
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(iii) Subject to a prohibition on the further
reproduction, release, disclosure, or use of
the technical data; and

(iv) The contractor or subcontractor as-
serting the restriction is notified of such re-
production, release, disclosure, or use.

(14) Technical data means recorded informa-
tion, regardless of the form or method of the
recording, of a scientific or technical nature
(including computer software documenta-
tion). The term does not include computer
software or data incidental to contract ad-
ministration, such as financial and/or man-
agement information.

(156) Unlimited rights means rights to use,
modify, reproduce, perform, display, release,
or disclose technical data in whole or in
part, in any manner, and for any purpose
whatsoever, and to have or authorize others
to do so.

(b) Rights in technical data. The Contractor
grants or shall obtain for the Government
the following royalty free, world-wide, non-
exclusive, irrevocable license rights in tech-
nical data other than computer software doc-
umentation (see the Rights in Noncommer-
cial Computer Software and Noncommercial
Computer Software Documentation clause of
this contract for rights in computer software
documentation):

(1) Unlimited rights. The Government shall
have unlimited rights in technical data that
are—

(i) Data pertaining to an item, component,
or process which has been or will be devel-
oped exclusively with Government funds;

(ii) Studies, analyses, test data, or similar
data produced for this contract, when the
study, analysis, test, or similar work was
specified as an element of performance;

(iii) Created exclusively with Government
funds in the performance of a contract that
does not require the development, manufac-
ture, construction, or production of items,
components, or processes;

(iv) Form, fit, and function data;

(v) Necessary for installation, operation,
maintenance, or training purposes (other
than detailed manufacturing or process
data);

(vi) Corrections or changes to technical
data furnished to the Contractor by the Gov-
ernment;

(vii) Otherwise publicly available or have
been released or disclosed by the Contractor
or subcontractor without restrictions on fur-
ther use, release or disclosure, other than a
release or disclosure resulting from the sale,
transfer, or other assignment of interest in
the technical data to another party or the
sale or transfer of some or all of a business
entity or its assets to another party;

(viii) Data in which the Government has
obtained unlimited rights under another
Government contract or as a result of nego-
tiations; or
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(ix) Data furnished to the Government,
under this or any other Government con-
tract or subcontract thereunder, with—

(A) Government purpose license rights or
limited rights and the restrictive condi-
tion(s) has/have expired; or

(B) Government purpose rights and the
Contractor’s exclusive right to use such data
for commercial purposes has expired.

(2) Government purpose rights. (i) The Gov-
ernment shall have government purpose
rights for a five-year period, or such other
period as may be negotiated, in technical
data—

(A) That pertain to items, components, or
processes developed with mixed funding ex-
cept when the Government is entitled to un-
limited rights in such data as provided in
paragraphs (b)(ii) and (b)(iv) through (b)(ix)
of this clause; or

(B) Created with mixed funding in the per-
formance of a contract that does not require
the development, manufacture, construction,
or production of items, components, or proc-
esses.

(ii) The five-year period, or such other pe-
riod as may have been negotiated, shall com-
mence upon execution of the contract, sub-
contract, letter contract (or similar contrac-
tual instrument), contract modification, or
option exercise that required development of
the items, components, or processes or cre-
ation of the data described in paragraph
(b)(2)(1)(B) of this clause. Upon expiration of
the five-year or other negotiated period, the
Government shall have unlimited rights in
the technical data.

(iii) The Government shall not release or
disclose technical data in which it has gov-
ernment purpose rights unless—

(A) Prior to release or disclosure, the in-
tended recipient is subject to the non-disclo-
sure agreement at 227.7103-7 of the Defense
Federal Acquisition Regulation Supplement
(DFARS); or

(B) The recipient is a Government con-
tractor receiving access to the data for per-
formance of a Government contract that
contains the clause at DFARS 252.227-7025,
Limitations on the Use or Disclosure of Gov-
ernment-Furnished Information Marked
with Restrictive Legends.

(iv) The Contractor has the exclusive right,
including the right to license others, to use
technical data in which the Government has
obtained government purpose rights under
this contract for any commercial purpose
during the time period specified in the gov-
ernment purpose rights legend prescribed in
paragraph (£)(2) of this clause.

(3) Limited rights. (i) Except as provided in
paragraphs (b)(1)(ii) and (b)(1)(iv) through
(b)(1)(ix) of this clause, the Government
shall have limited rights in technical data—

(A) Pertaining to items, components, or
processes developed exclusively at private
expense and marked with the limited rights
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legend prescribed in paragraph (f) of this
clause; or

(B) Created exclusively at private expense
in the performance of a contract that does
not require the development, manufacture,
construction, or production of items, compo-
nents, or processes.

(ii) The Government shall require a recipi-
ent of limited rights data for emergency re-
pair or overhaul to destroy the data and all
copies in its possession promptly following
completion of the emergency repair/overhaul
and to notify the Contractor that the data
have been destroyed.

(iii) The Contractor, its subcontractors,
and suppliers are not required to provide the
Government additional rights to use, modify,
reproduce, release, perform, display, or dis-
close technical data furnished to the Govern-
ment with limited rights. However, if the
Government desires to obtain additional
rights in technical data in which it has lim-
ited rights, the Contractor agrees to prompt-
ly enter into negotiations with the Con-
tracting Officer to determine whether there
are acceptable terms for transferring such
rights. All technical data in which the Con-
tractor has granted the Government addi-
tional rights shall be listed or described in a
license agreement made part of the contract.
The license shall enumerate the additional
rights granted the Government in such data.

(4) Specifically negotiated license rights. The
standard license rights granted to the Gov-
ernment under paragraphs (b)(1) through
(b)(3) of this clause, including the period dur-
ing which the Government shall have gov-
ernment purpose rights in technical data,
may be modified by mutual agreement to
provide such rights as the parties consider
appropriate but shall not provide the Gov-
ernment lesser rights than are enumerated
in paragraph (a)(13) of this clause. Any rights
so negotiated shall be identified in a license
agreement made part of this contract.

(5) Prior government rights. Technical data
that will be delivered, furnished, or other-
wise provided to the Government under this
contract, in which the Government has pre-
viously obtained rights shall be delivered,
furnished, or provided with the pre-existing
rights, unless—

(i) The parties have agreed otherwise; or

(ii) Any restrictions on the Government’s
rights to use, modify, reproduce, release, per-
form, display, or disclose the data have ex-
pired or no longer apply.

(6) Release from liability. The Contractor
agrees to release the Government from li-
ability for any release or disclosure of tech-
nical data made in accordance with para-
graph (a)(13) or (b)(2)(iii) of this clause, in ac-
cordance with the terms of a license nego-
tiated under paragraph (b)(4) of this clause,
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or by others to whom the recipient has re-
leased or disclosed the data and to seek re-
lief solely from the party who has improp-
erly used, modified, reproduced, released,
performed, displayed, or disclosed Con-
tractor data marked with restrictive leg-
ends.

(c) Contractor rights in technical data. All
rights not granted to the Government are re-
tained by the Contractor.

(d) Third party copyrighted data. The Con-
tractor shall not, without the written ap-
proval of the Contracting Officer, incor-
porate any copyrighted data in the technical
data to be delivered under this contract un-
less the Contractor is the copyright owner or
has obtained for the Government the license
rights necessary to perfect a license or li-
censes in the deliverable data of the appro-
priate scope set forth in paragraph (b) of this
clause, and has affixed a statement of the li-
cense or licenses obtained on behalf of the
Government and other persons to the data
transmittal document.

(e) Identification and delivery of data to be
furnished with restrictions on use, release, or
disclosure. (1) This paragraph does not apply
to restrictions based solely on copyright.

(2) Except as provided in paragraph (e)(3) of
this clause, technical data that the Con-
tractor asserts should be furnished to the
Government with restrictions on use, re-
lease, or disclosure are identified in an at-
tachment to this contract (the Attachment).
The Contractor shall not deliver any data
with restrictive markings unless the data
are listed on the Attachment.

(3) In addition to the assertions made in
the Attachment, other assertions may be
identified after award when based on new in-
formation or inadvertent omissions unless
the inadvertent omissions would have mate-
rially affected the source selection decision.
Such identification and assertion shall be
submitted to the Contracting Officer as soon
as practicable prior to the scheduled date for
delivery of the data, in the following format,
and signed by an official authorized to con-
tractually obligate the Contractor: Identi-
fication and Assertion of Restrictions on the
Government’s Use, Release, or Disclosure of
Technical Data.

The Contractor asserts for itself, or the
persons identified below, that the Govern-
ment’s rights to use, release, or disclose the

following technical data should be re-
stricted—
Technical data
to be fur- Basis for as- Ashserted Name of per-
nished with sertion2 rights cat- | son asserting
restrictions 1 egory3 restrictions 4
(LIST) o (LIST) e (LIST) v (LIsT)

1If the assertion is applicable to items, components or proc-
esses developed at private expense, identify both the data
and each such item, component, or process.
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2Generally, the development of an item, component, or
process at private expense, either exclusively or partially, is
the only basis for asserting restrictions on the Government’s
rights to use, release, or disclose technical data pertaining to
such items, components, or processes. Indicate whether de-
velopment was exclusively or partially at private expense. If
development was not at private expense, enter the specific
reason for asserting that the Government's rights should be
restricted.

3Enter asserted rights category (e.g., government purpose
license rights from a prior contract, rights in SBIR data gen-
erated under another contract, limited or government purpose
rights under this or a prior contract, or specifically negotiated
licenses).

4 Corporation, individual, or other person, as appropriate.

Date

Printed Name and Title

Signature

(End of identification and assertion)

(4) When requested by the Contracting Offi-
cer, the Contractor shall provide sufficient
information to enable the Contracting Offi-
cer to evaluate the Contractor’s assertions.
The Contracting Officer reserves the right to
add the Contractor’s assertions to the At-
tachment and validate any listed assertion,
at a later date, in accordance with the proce-
dures of the Validation of Restrictive Mark-
ings on Technical Data clause of this con-
tract.

(f) Marking requirements. The Contractor,
and its subcontractors or suppliers, may
only assert restrictions on the Government’s
rights to use, modify, reproduce, release, per-
form, display, or disclose technical data to
be delivered under this contract by marking
the deliverable data subject to restriction.
Except as provided in paragraph (f)(5) of this
clause, only the following legends are au-
thorized under this contract: the government
purpose rights legend at paragraph (f)(2) of
this clause; the limited rights legend at
paragraph (f)(3) of this clause; or the special
license rights legend at paragraph (f)(4) of
this clause; and/or a notice of copyright as
prescribed under 17 U.S.C. 401 or 402.

(1) General marking instructions. The Con-
tractor, or its subcontractors or suppliers,
shall conspicuously and legibly mark the ap-
propriate legend on all technical data that
qualify for such markings. The authorized
legends shall be placed on the transmittal
document or storage container and, for
printed material, each page of the printed
material containing technical data for which
restrictions are asserted. When only portions
of a page of printed material are subject to
the asserted restrictions, such portions shall
be identified by circling, underscoring, with
a note, or other appropriate identifier. Tech-
nical data transmitted directly from one
computer or computer terminal to another
shall contain a notice of asserted restric-
tions. Reproductions of technical data or any
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portions thereof subject to asserted restric-
tions shall also reproduce the asserted re-
strictions.

(2) Government purpose rights markings. Data
delivered or otherwise furnished to the Gov-
ernment purpose rights shall be marked as
follows:

Government Purpose Rights

Contract No.
Contractor Name

Contractor Address

Expiration Date

The Government’s rights to use, modify,
reproduce, release, perform, display, or dis-
close these technical data are restricted by
paragraph (b)(2) of the Rights in Technical
Data—Noncommercial Items clause con-
tained in the above identified contract. No
restrictions apply after the expiration date
shown above. Any reproduction of technical
data or portions thereof marked with this
legend must also reproduce the markings.

(End of legend)

(3) Limited rights markings. Data delivered
or otherwise furnished to the Government
with limited rights shall be marked with the
following legend:

Limited Rights

Contract No.

Contractor Name

Contractor Address

The Government’s rights to use, modify,
reproduce, release, perform, display, or dis-
close these technical data are restricted by
paragraph (b)(3) of the Rights in Technical
Data—Noncommercial Items clause con-
tained in the above identified contract. Any
reproduction of technical data or portions
thereof marked with this legend must also
reproduce the markings. Any person, other
than the Government, who has been provided
access to such data must promptly notify
the above named Contractor.

(End of legend)

(4) Special license rights markings. (i) Data in
which the Government’s rights stem from a
specifically negotiated license shall be
marked with the following legend:

Special License Rights

The Government’s rights to use, modify,
reproduce, release, perform, display, or dis-
close these data are restricted by Contract
No. (Insert contract number)

, License No.
(Insert license identifier) - .
Any reproduction of technical data or por-
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tions thereof marked with this legend must
also reproduce the markings.

(End of legend)

(ii) For purposes of this clause, special li-
censes do not include government purpose li-
cense rights acquired under a prior contract
(see paragraph (b)(5) of this clause).

(b) Pre-existing data markings. If the terms
of a prior contract or license permitted the
Contractor to restrict the Government’s
rights to use, modify, reproduce, release, per-
form, display, or disclose technical data de-
liverable under this contract, and those re-
strictions are still applicable, the Contractor
may mark such data with the appropriate re-
strictive legend for which the data qualified
under the prior contract or license. The
marking procedures in paragraph (f)(1) of
this clause shall be followed.

(g) Contractor procedures and records.
Throughout performance of this contract,
the Contractor and its subcontractors or
suppliers that will deliver technical data
with other than unlimited rights, shall—

(1) Have, maintain, and follow written pro-
cedures sufficient to assure that restrictive
markings are used only when authorized by
the terms of this clause; and

(2) Maintain records sufficient to justify
the validity of any restrictive markings on
technical data delivered under this contract.

(h) Removal of unjustified and nonconforming
markings—(1) Unjustified technical data mark-
ings. The rights and obligations of the par-
ties regarding the validation of restrictive
markings on technical data furnished or to
be furnished under this contract are con-
tained in the Validation of Restrictive Mark-
ings on Technical Data clause of this con-
tract. Notwithstanding any provision of this
contract concerning inspection and accept-
ance, the Government may ignore or, at the
Contractor’s expense, correct or strike a
marking if, in accordance with the proce-
dures in the Validation of Restrictive Mark-
ings on Technical Data clause of this con-
tract, a restrictive marking is determined to
be unjustified.

(2) Nonconforming technical data markings. A
nonconforming marking is a marking placed
on technical data delivered or otherwise fur-
nished to the Government under this con-
tract that is not in the format authorized by
this contract. Correction of nonconforming
markings is not subject to the Validation of
Restrictive Markings on Technical Data
clause of this contract. If the Contracting
Officer notifies the Contractor of a noncon-
forming marking and the Contractor fails to
remove or correct such marking within sixty
(60) days, the Government may ignore or, at
the Contractor’s expense, remove or correct
any nonconforming marking.
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(i) Relation to patents. Nothing contained in
this clause shall imply a license to the Gov-
ernment under any patent or be construed as
affecting the scope of any license or other
right otherwise granted to the Government
under any patent.

(j) Limitation on charges for rights in tech-
nical data. (1) The Contractor shall not
charge to this contract any cost, including,
but not limited to, license fees, royalties, or
similar charges, for rights in technical data
to be delivered under this contract when—

(i) The Government has acquired, by any
means, the same or greater rights in the
data; or

(ii) The data are available to the public
without restrictions.

(2) The limitation in paragraph (j)(1) of
this clause—

(i) Includes costs charged by a subcon-
tractor or supplier, at any tier, or costs in-
curred by the Contractor to acquire rights in
subcontractor or supplier technical data, if
the subcontractor or supplier has been paid
for such rights under any other Government
contract or under a license conveying the
rights to the Government; and

(ii) Does not include the reasonable costs
of reproducing, handling, or mailing the doc-
uments or other media in which the tech-
nical data will be delivered.

(k) Applicability to subcontractors or sup-
pliers. (1) The Contractor shall ensure that
the rights afforded its subcontractors and
suppliers under 10 U.S.C. 2320, 10 U.S.C. 2321,
and the identification, assertion, and deliv-
ery processes of paragraph (e) of this clause
are recognized and protected.

(2) Whenever any technical data for non-
commercial items is to be obtained from a
subcontractor or supplier for delivery to the
Government under this contract, the Con-
tractor shall use this same clause in the sub-
contract or other contractual instrument,
and require its subcontractors or suppliers to
do so, without alteration, except to identify
the parties. No other clause shall be used to
enlarge or diminish the Government’s, the
Contractor’s, or a higher-tier subcontrac-
tor’s or supplier’s rights in a subcontractor’s
or supplier’s technical data.

(3) Technical data required to be delivered
by a subcontractor or supplier shall nor-
mally be delivered to the next higher-tier
contractor, subcontractor, or supplier. How-
ever, when there is a requirement in the
prime contract for data which may be sub-
mitted with other than unlimited rights by a
subcontractor or supplier, then said subcon-
tractor or supplier may fulfill its require-
ment by submitting such data directly to the
Government, rather than through a higher-
tier contractor, subcontractor, or supplier.

(4) The Contractor and higher-tier sub-
contractors or suppliers shall not use their
power to award contracts as economic lever-
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age to obtain rights in technical data from
their subcontractors or suppliers.

(5) In no event shall the Contractor use its
obligation to recognize and protect subcon-
tractor or supplier rights in technical data
as an excuse for failing to satisfy its contrac-
tual obligations to the Government.

(End of clause)

Alternate I (JUN 1995). As prescribed
in 227.7103-6(b), add the following para-
graph (1) to the basic clause:

(1) Publication for sale. (1) This paragraph
only applies to technical data in which the
Government has obtained unlimited rights
or a license to make an unrestricted release
of technical data.

(2) The Government shall not publish a de-
liverable technical data item or items identi-
fied in this contract as being subject to para-
graph (1) of this clause or authorize others to
publish such data on its behalf if, prior to
publication for sale by the Government and
within twenty-four (24) months following the
date specified in this contract for delivery of
such data or the removal of any national se-
curity or export control restrictions, which-
ever is later, the Contractor publishes that
item or items for sale and promptly notifies
the Contracting Officer of such publica-
tion(s). Any such publication shall include a
notice identifying the number of this con-
tract and the Government’s rights in the
published data.

(3) This limitation on the Government’s
right to publish for sale shall continue as
long as the data are reasonably available to
the public for purchase.

[60 FR 33490, June 28, 1995, as amended at 60
FR 61602, Nov. 30, 1995]

252.227-7014 Rights in noncommercial
computer software and noncommer-
cial computer software documenta-
tion.

As prescribed in 227.7203-6(a)(1), use
the following clause.

RIGHTS IN NONCOMMERCIAL COMPUTER SOFT-
WARE AND NONCOMMERCIAL COMPUTER SOFT-
WARE DOCUMENTATION (JUN 1995)

(a) Definitions. As used in this clause:

(1) Commercial computer software means
software developed or regularly used for non-
governmental purposes which—

(i) Has been sold, leased, or licensed to the
public;

(ii) Has been offered for sale, lease, or li-
cense to the public;

(iii) Has not been offered, sold, leased, or
licensed to the public but will be available
for commercial sale, lease, or license in time
to satisfy the delivery requirements of this
contract; or
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(iv) Satisfies a criterion expressed in para-
graph (a)(1) (i), (ii), or (iii) of this clause and
would require only minor modification to
meet the requirements of this contract.

(2) Computer database means a collection of
recorded data in a form capable of being
processed by a computer. The term does not
include computer software.

(38) Computer program means a set of in-
structions, rules, or routines, recorded in a
form that is capable of causing a computer
to perform a specific operation or series of
operations.

(4) Computer software means computer pro-
grams, source code, source code listings, ob-
ject code listings, design details, algorithms,
processes, flow charts, formulae, and related
material that would enable the software to
be reproduced, recreated, or recompiled.
Computer software does not include com-
puter databases or computer software docu-
mentation.

(5) Computer software documentation means
owner’s manuals, user’s manuals, installa-
tion instructions, operating instructions,
and other similar items, regardless of stor-
age medium, that explain the capabilities of
the computer software or provide instruc-
tions for using the software.

(6) Developed means that—

(i) A computer program has been success-
fully operated in a computer and tested to
the extent sufficient to demonstrate to rea-
sonable persons skilled in the art that the
program can reasonably be expected to per-
form its intended purpose;

(ii) Computer software, other than com-
puter programs, has been tested or analyzed
to the extent sufficient to demonstrate to
reasonable persons skilled in the art that the
software can reasonably be expected to per-
form its intended purpose; or

(iii) Computer software documentation re-
quired to be delivered under a contract has
been written, in any medium, in sufficient
detail to comply with requirements under
that contract.

(T) Developed exclusively at private exrpense
means development was accomplished en-
tirely with costs charged to indirect cost
pools, costs not allocated to a government
contract, or any combination thereof.

(i) Private expense determinations should
be made at the lowest practicable level.

(ii) Under fixed-price contracts, when total
costs are greater than the firm-fixed-price or
ceiling price of the contract, the additional
development costs necessary to complete de-
velopment shall not be considered when de-
termining whether development was at gov-
ernment, private, or mixed expense.

(8) Developed exclusively with government
funds means development was not accom-
plished exclusively or partially at private ex-
pense.

(9) Developed with mired funding means de-
velopment was accomplished partially with
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costs charged to indirect cost pools and/or
costs not allocated to a government con-
tract, and partially with costs charged di-
rectly to a government contract.

(10) Government purpose means any activity
in which the United States Government is a
party, including cooperative agreements
with international or multi-national defense
organizations or sales or transfers by the
United States Government to foreign govern-
ments or international organizations. Gov-
ernment purposes include competitive pro-
curement, but do not include the rights to
use, modify, reproduce, release, perform, dis-
play, or disclose computer software or com-
puter software documentation for commer-
cial purposes or authorize others to do so.

(11) Govermment purpose rights means the
rights to—

(i) Use, modify, reproduce, release, per-
form, display, or disclose computer software
or computer software documentation within
the Government without restriction; and

(ii) Release or disclose computer software
or computer software documentation outside
the Government and authorize persons to
whom release or disclosure has been made to
use, modify, reproduce, release, perform, dis-
play, or disclose the software or documenta-
tion for United States government purposes.

(12) Minor modification means a modifica-
tion that does not significantly alter the
nongovernmental function or purpose of the
software or is of the type customarily pro-
vided in the commercial marketplace.

(13) Noncommercial computer software means
software that does not qualify as commercial
computer software under paragraph (a)(1) of
this clause.

(14) Restricted rights apply only to non-
commercial computer software and mean the
Government’s rights to—

(i) Use a computer program with one com-
puter at one time. The program may not be
accessed by more than one terminal or cen-
tral processing unit or time shared unless
otherwise permitted by this contract;

(ii) Transfer a computer program to an-
other Government agency without the fur-
ther permission of the Contractor if the
transferor destroys all copies of the program
and related computer software documenta-
tion in its possession and notifies the licen-
sor of the transfer. Transferred programs re-
main subject to the provisions of this clause;

(iii) Make the minimum number of copies
of the computer software required for safe-
keeping (archive), backup, or modification
purposes;

(iv) Modify computer software provided
that the Government may—

(A) Use the modified software only as pro-
vided in paragraphs (a)(14) (i) and (iii) of this
clause; and

(B) Not release or disclose the modified
software except as provided in paragraphs
(a)(14) (i), (v) and (vi) of this clause;

421



252.227-7014

(v) Permit contractors or subcontractors
performing service contracts (see 37.101 of
the Federal Acquisition Regulation) in sup-
port of this or a related contract to use com-
puter software to diagnose and correct defi-
ciencies in a computer program, to modify
computer software to enable a computer pro-
gram to be combined with, adapted to, or
merged with other computer programs or
when necessary to respond to urgent tactical
situations, provided that—

(A) The Government notifies the party
which has granted restricted rights that a
release or disclosure to particular contrac-
tors or subcontractors was made;

(B) Such contractors or subcontractors are
subject to the use and non-disclosure agree-
ment at 227.7103-7 of the Defense Federal Ac-
quisition Regulation Supplement (DFARS)
or are Government contractors receiving ac-
cess to the software for performance of a
Government contract that contains the
clause at DFARS 252.227-7025, Limitations on
the Use or Disclosure of Government-Fur-
nished Information Marked with Restrictive
Legends;

(C) The Government shall not permit the
recipient to decompile, disassemble, or re-
verse engineer the software, or use software
decompiled, disassembled, or reverse engi-
neered by the Government pursuant to para-
graph (a)(14)(iv) of this clause, for any other
purpose; and

(D) Such use is subject to the limitation in
paragraph (a)(14)(i) of this clause; and

(vi) Permit contractors or subcontractors
performing emergency repairs or overhaul of
items or components of items procured under
this or a related contract to use the com-
puter software when necessary to perform
the repairs or overhaul, or to modify the
computer software to reflect the repairs or
overhaul made, provided that—

(A) The intended recipient is subject to the
use and non-disclosure agreement at DFARS
227.7103-7 or is a Government contractor re-
ceiving access to the software for perform-
ance of a Government contract that contains
the clause at DFARS 252.227-7025, Limita-
tions on the Use or Disclosure of Govern-
ment-Furnished Information Marked with
Restrictive Legends; and

(B) The Government shall not permit the
recipient to decompile, disassemble, or re-
verse engineer the software, or use software
decompiled, disassembled, or reverse engi-
neered by the Government pursuant to para-
graph (a)(14)(iv) of this clause, for any other
purpose.

(156) Unlimited rights means rights to use,
modify, reproduce, release, perform, display,
or disclose computer software or computer
software documentation in whole or in part,
in any manner and for any purpose whatso-
ever, and to have or authorize others to do
S0.
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(b) Rights in computer software or computer
software documentation. The Contractor
grants or shall obtain for the Government
the following royalty free, world-wide, non-
exclusive, irrevocable license rights in non-
commercial computer software or computer
software documentation. All rights not
granted to the Government are retained by
the Contractor.

(1) Unlimited rights. The Government shall
have unlimited rights in—

(i) Computer software developed exclu-
sively with Government funds;

(ii) Computer software documentation re-
quired to be delivered under this contract;

(iii) Corrections or changes to computer
software or computer software documenta-
tion furnished to the Contractor by the Gov-
ernment;

(iv) Computer software or computer soft-
ware documentation that is otherwise pub-
licly available or has been released or dis-
closed by the Contractor or subcontractor
without restriction on further use, release or
disclosure, other than a release or disclosure
resulting from the sale, transfer, or other as-
signment of interest in the software to an-
other party or the sale or transfer of some or
all of a business entity or its assets to an-
other party;

(v) Computer software or computer soft-
ware documentation obtained with unlim-
ited rights under another Government con-
tract or as a result of negotiations; or

(vi) Computer software or computer soft-
ware documentation furnished to the Gov-
ernment, under this or any other Govern-
ment contract or subcontract thereunder
with—

(A) Restricted rights in computer software,
limited rights in technical data, or govern-
ment purpose license rights and the restric-
tive conditions have expired; or

(B) Government purpose rights and the
Contractor’s exclusive right to use such soft-
ware or documentation for commercial pur-
poses has expired.

(2) Government purpose rights. (i) Except as
provided in paragraph (b)(1) of this clause,
the Government shall have government pur-
pose rights in computer software develop-
ment with mixed funding.

(ii) Government purpose rights shall re-
main in effect for a period of five years un-
less a different period has been negotiated.
Upon expiration of the five-year or other ne-
gotiated period, the Government shall have
unlimited rights in the computer software or
computer software documentation. The gov-
ernment purpose rights period shall com-
mence upon execution of the contract, sub-
contract, letter contract (or similar contrac-
tual instrument), contract modification, or
option exercise that required development of
the computer software.

(iii) The Government shall not release or
disclose computer software in which it has
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government purpose rights to any other per-
son unless—

(A) Prior to release or disclosure, the in-
tended recipient is subject to the use and
non-disclosure agreement at DFARS
227.7103-7; or

(B) The recipient is a Government con-
tractor receiving access to the software or
documentation for performance of a Govern-
ment contract that contains the clause at
DFARS 252.227-7025, Limitations on the Use
or Disclosure of Government Furnished In-
formation Marked with Restrictive Legends.

(3) Restricted rights. (i) The Government
shall have restricted rights in noncommer-
cial computer software required to be deliv-
ered or otherwise provided to the Govern-
ment under this contract that were devel-
oped exclusively at private expense.

(ii) The Contractor, its subcontractors, or
suppliers are not required to provide the
Government additional rights in non-
commercial computer software delivered or
otherwise provided to the Government with
restricted rights. However, if the Govern-
ment desires to obtain additional rights in
such software, the Contractor agrees to
promptly enter into negotiations with the
Contracting Officer to determine whether
there are acceptable terms for transferring
such rights. All noncommercial computer
software in which the Contractor has grant-
ed the Government additional rights shall be
listed or described in a license agreement
made part of the contract (see paragraph
(b)(4) of this clause). The license shall enu-
merate the additional rights granted the
Government.

(4) Specifically negotiated license rights. (i)
The standard license rights granted to the
Government under paragraphs (b)(1) through
(b)(3) of this clause, including the period dur-
ing which the Government shall have gov-
ernment purpose rights in computer soft-
ware, may be modified by mutual agreement
to provide such rights as the parties consider
appropriate but shall not provide the Gov-
ernment lesser rights in computer software
than are enumerated in paragraph (a)(14) of
this clause or lesser rights in computer soft-
ware documentation than are enumerated in
paragraph (a)(13) of the Rights in Technical
Data—Noncommercial Items clause of this
contract.

(ii) Any rights so negotiated shall be iden-
tified in a license agreement made part of
this contract.

(5) Prior government rights. Computer soft-
ware or computer software documentation
that will be delivered, furnished, or other-
wise provided to the Government under this
contract, in which the Government has pre-
viously obtained rights shall be delivered,
furnished, or provided with the pre-existing
rights, unless—

(i) The parties have agreed otherwise; or
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(ii) Any restrictions on the Government’s
rights to use, modify, reproduce, release, per-
form, display, or disclose the data have ex-
pired or no longer apply.

(6) Release from liability. The Contractor
agrees to release the Government from li-
ability for any release or disclosure of com-
puter software made in accordance with
paragraph (a)(14) or (b)(2)(iii) of this clause,
in accordance with the terms of a license ne-
gotiated under paragraph (b)(4) of this
clause, or by others to whom the recipient
has released or disclosed the software, and to
seek relief solely from the party who has im-
properly used, modified, reproduced, re-
leased, performed, displayed, or disclosed
Contractor software marked with restrictive
legends.

(c) Rights in derivative computer software or
computer software documentation. The Govern-
ment shall retain its rights in the unchanged
portions of any computer software or com-
puter software documentation delivered
under this contract that the Contractor uses
to prepare, or includes in, derivative com-
puter software or computer software docu-
mentation.

(d) Third party copyrighted computer soft-
ware or computer software documentation. The
Contractor shall not, without the written ap-
proval of the Contracting Officer, incor-
porate any copyrighted computer software or
computer software documentation in the
software or documentation to be delivered
under this contract unless the Contractor is
the copyright owner or has obtained for the
Government the license rights necessary to
perfect a license or licenses in the deliver-
able software or documentation of the appro-
priate scope set forth in paragraph (b) of this
clause, and prior to delivery of such—

(1) Computer software, has provided a
statement of the license rights obtained in a
form acceptable to the Contracting Officer;
or

(2) Computer software documentation, has
affixed to the transmittal document a state-
ment of the license rights obtained.

(e) Identification and delivery of computer
software and computer software documentation
to be furnished with restrictions on use, release,
or disclosure. (1) This paragraph does not
apply to restrictions based solely on copy-
right.

(2) Except as provided in paragraph (e)(3) of
this clause, computer software that the Con-
tractor asserts should be furnished to the
Government with restrictions on use, re-
lease, or disclosure is identified in an attach-
ment to this contract (the Attachment). The
Contractor shall not deliver any software
with restrictive markings unless the soft-
ware is listed on the Attachment.

(3) In addition to the assertions made in
the Attachment, other assertions may be
identified after award when based on new in-
formation or inadvertent omissions unless

423



252.227-7014

the inadvertent omissions would have mate-
rially affected the source selection decision.
Such identification and assertion shall be
submitted to the Contracting Officer as soon
as practicable prior to the scheduled data for
delivery of the software, in the following for-
mat, and signed by an official authorized to
contractually obligate the Contractor: Iden-
tification and Assertion of Restrictions on
the Government’s Use, Release, or Disclosure
of Computer Software.

The Contractor asserts for itself, or the
persons identified below, that the Govern-
ment’s rights to use, release, or disclose the
following computer software should be re-
stricted:

Computer
Software to Basis for Asserted Name of Per-
be Furnished Assertion** Rights son Asserting
With Category*** | Restrictions****
Restrictions*
(LIST) (LIST) (LIST) (LIST)

*Generally, development at private expense, either exclu-
sively or partially, is the only basis for asserting restrictions on
the Government’s rights to use, release, or disclose computer
software.

**Indicate whether development was exclusively or partially
at private expense. If development was not at private ex-
pense, enter the specific reason for asserting that the Govern-
ment’s rights should be restricted.

***Enter asserted rights category (e.g., restricted or govern-
ment purpose rights in computer software, government pur-
pose license rights from a prior contract, rights in SBIR soft-
ware generated under another contract, or specifically nego-
tiated licenses).

****Corporation, individual, or other person, as appropriate.

Date

Printed Name and Title

Signature

(End of identification and assertion)

(4) When requested by the Contracting Offi-
cer, the Contractor shall provide sufficient
information to enable the Contracting Offi-
cer to evaluate the Contractor’s assertions.
The Contracting Officer reserves the right to
add the Contractor’s assertions to the At-
tachment and validate any listed assertion,
at a later date, in accordance with the proce-
dures of the Validation of Asserted Restric-
tions—Computer Software clause of this con-
tract.

(f) Marking requirements. The Contractor,
and its subcontractors or suppliers, may
only assert restrictions on the Government’s
rights to use, modify, reproduce, release, per-
form, display, or disclose computer software
by marking the deliverable software or docu-
mentation subject to restriction. Except as
provided in paragraph (f)(6) of this clause,
only the following legends are authorized
under this contract; the government purpose
rights legend at paragraph (f)(2) of this
clause; the restricted rights legend at para-
graph (f)(3) of this clause; or the special li-
cense rights legend at paragraph (f)(4) of this
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clause; and/or a notice of copyright as pre-
scribed under 17 U.S.C. 401 or 402.

(1) General marking instructions. The Con-
tractor, or its subcontractors or suppliers,
shall conspicuously and legibly mark the ap-
propriate legend on all computer software
that qualify for such markings. The author-
ized legends shall be placed on the trans-
mitted document or software storage con-
tainer and each page, or portions thereof, of
printed material containing computer soft-
ware for which restrictions are asserted.
Computer software transmitted directly
from one computer or computer terminal to
another shall contain a notice of asserted re-
strictions. However, instructions that inter-
fere with or delay the operation of computer
software in order to display a restrictive
rights legend or other license statement at
any time prior to or during use of the com-
puter software, or otherwise cause such in-
terference or delay, shall not be inserted in
software that will or might be used in com-
bat or situations that simulate combat con-
ditions, unless the Contracting Officer’s
written permission to deliver such software
has been obtained prior to delivery. Repro-
ductions of computer software or any por-
tions thereof subject to asserted restrictions,
shall also reproduce the asserted restric-
tions.

(2) Govermment purpose rights markings.
Computer software delivered or otherwise
furnished to the Government with govern-
ment purpose rights shall be marked as fol-
lows:

GOVERNMENT PURPOSE RIGHTS

Contract No.

Contractor Name
Contractor Address

Expiration Date

The Government’s rights to use, modify,
reproduce, release, perform, display, or dis-
close this software are restricted by para-
graph (b)(2) of the Rights in Noncommercial
Computer Software and Noncommercial
Computer Software Documentation clause
contained in the above identified contract.
No restrictions apply after the expiration
date shown above. Any reproduction of the
software or portions thereof marked with
this legend must also reproduce the mark-
ings.

(End of legend)

(8) Restricted rights markings. Software de-
livered or otherwise furnished to the Govern-
ment with restricted rights shall be marked
with the following legend:

RESTRICTED RIGHTS
Contract No.
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Contractor Name

Contractor Address

The Government’s rights to use, modify,
reproduce, release, perform, display, or dis-
close this software are restricted by para-
graph (b)(3) of the Rights in Noncommercial
Computer Software and Noncommercial
Computer Software Documentation clause
contained in the above identified contract.
Any reproduction of computer software or
portions thereof marked with this legend
must also reproduce the markings. Any per-
son, other than the Government, who has
been provided access to such software must
promptly notify the above named Con-
tractor.

(End of legend)

(4) Special license rights markings. (i) Com-
puter software or computer documentation
in which the Government’s rights stem from
a specifically negotiated license shall be
marked with the following legend:

SPECIAL LICENSE RIGHTS

The Government’s rights to use, modify,
reproduce, release, perform, display, or dis-
close this software are restricted by Con-
tract No. (Insert contract num-
ber) , License No. (Insert 1li-
cense identifier) . Any reproduction of
computer software, computer software docu-
mentation, or portions thereof marked with
this legend must also reproduce the mark-
ings.

(End of legend)

(ii) For purposes of this clause, special li-
censes do not include government purpose li-
cense rights acquired under a prior contract
(see paragraph (b)(5) of this clause).

(5) Pre-eristing markings. If the terms of a
prior contract or license permitted the Con-
tractor to restrict the Government’s rights
to use, modify, release, perform, display, or
disclose computer software or computer soft-
ware documentation and those restrictions
are still applicable, the Contractor may
mark such software or documentation with
the appropriate restrictive legend for which
the software qualified under the prior con-
tract or license. The marking procedures in
paragraph (f)(1) of this clause shall be fol-
lowed.

(g) Contractor procedures and records.
Throughout performance of this contract,
the Contractor and its subcontractors or
suppliers that will deliver computer software
or computer software documentation with
other than unlimited rights, shall—

(1) Have, maintain, and follow written pro-
cedures sufficient to assure that restrictive
markings are used only when authorized by
the terms of this clause; and
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(2) Maintain records sufficient to justify
the validity of any restrictive markings on
computer software or computer software
documentation delivered under this con-
tract.

(h) Removal of unjustified and nonconforming
markings—(1) Unjustified computer software or
computer software documentation markings.
The rights and obligations of the parties re-
garding the validation of restrictive mark-
ings on computer software or computer soft-
ware documentation furnished or to be fur-
nished under this contract are contained in
the Validation of Asserted Restrictions—
Computer Software and the Validation of Re-
strictive Markings on Technical Data
clauses of this contract, respectively. Not-
withstanding any provision of this contract
concerning inspection and acceptance, the
Government may ignore or, at the Contrac-
tor’s expense, correct or strike a marking if,
in accordance with the procedures of those
clauses, a restrictive marking is determined
to be unjustified.

(2) Nonconforming computer software or com-
puter software documentation markings. A non-
conforming marking is a marking placed on
computer software or computer software
documentation delivered or otherwise fur-
nished to the Government under this con-
tract that is not in the format authorized by
this contract. Correction of nonconforming
markings is not subject to the Validation of
Asserted Restrictions—Computer Software
or the Validation of Restrictive Markings on
Technical Data clause of this contract. If the
Contracting Officer notifies the Contractor
of a nonconforming marking or markings
and the Contractor fails to remove or correct
such markings within sixty (60) days, the
Government may ignore or, at the Contrac-
tor’s expense, remove or correct any noncon-
forming markings.

(i) Relation to patents. Nothing contained in
this clause shall imply a license to the Gov-
ernment under any patent or be construed as
affecting the scope of any license or other
right otherwise granted to the Government
under any patent.

(j) Limitation on charges for rights in com-
puter software or computer software documenta-
tion. (1) The Contractor shall not charge to
this contract any cost, including but not
limited to license fees, royalties, or similar
charges, for rights in computer software or
computer software documentation to be de-
livered under this contract when—

(i) The Government has acquired, by any
means, the same or greater rights in the
software or documentation; or

(ii) The software or documentation are
available to the public without restrictions.

(2) The limitation in paragraph (j)(1) of
this clause—

(i) Includes costs charged by a subcon-
tractor or supplier, at any tier, or costs in-
curred by the Contractor to acquire rights in
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subcontractor or supplier computer software
or computer software documentation, if the
subcontractor or supplier has been paid for
such rights under any other Government
contract or under a license conveying the
rights to the Government; and

(ii) Does not include the reasonable costs
of reproducing, handling, or mailing the doc-
uments or other media in which the software
or documentation will be delivered.

(k) Applicability to subcontractors or Ssup-
pliers. (1) Whenever any noncommercial com-
puter software or computer software docu-
mentation is to be obtained from a subcon-
tractor or supplier for delivery to the Gov-
ernment under this contract, the Contractor
shall use this same clause in its subcontracts
or other contractual instruments, and re-
quire its subcontractors or suppliers to do
so, without alteration, except to identify the
parties. No other clause shall be used to en-
large or diminish the Government’s, the Con-
tractor’s, or a higher tier subcontractor’s or
supplier’s rights in a subcontractor’s or sup-
plier’s computer software or computer soft-
ware documentation.

(2) The Contractor and higher tier sub-
contractors or suppliers shall not use their
power to award contracts as economic lever-
age to obtain rights in computer software or
computer software documentation from
their subcontractors or suppliers.

(3) The Contractor shall ensure that sub-
contractor or supplier rights are recognized
and protected in the identification, asser-
tion, and delivery processes required by
paragraph (e) of this clause.

(4) In no event shall the Contractor use its
obligation to recognize and protect subcon-
tractor or supplier rights in computer soft-
ware or computer software documentation as
an excuse for failing to satisfy its contrac-
tual obligation to the Government.

(End of clause)

Alternate I (JUN 1995). As prescribed
in 227.7203-6(a)(2), add the following
paragraph (1) to the basic clause:

(1) Publication for sale. (1) This paragraph
only applies to computer software or com-
puter software documentation in which the
Government has obtained unlimited rights
or a license to make an unrestricted release
of the software or documentation.

(2) The Government shall not publish a de-
liverable item or items of computer software
or computer software documentation identi-
fied in this contract as being subject to para-
graph (1) of this clause or authorize others to
publish such software or documentation on
its behalf if, prior to publication for sale by
the Government and within twenty-four (24)
months following the date specified in this
contract for delivery of such software or doc-
umentation, or the removal of any national
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security or export control restrictions,
whichever is later, the Contractor publishes
that item or items for sale and promptly no-
tifies the Contracting Officer of such publi-
cation(s). Any such publication shall include
a notice identifying the number of this con-
tract and the Government’s rights in the
published software or documentation.

(3) This limitation on the Government’s
rights to publish for sale shall continue as
long as the software or documentation are
reasonably available to the public for pur-
chase.

[60 FR 33493, June 28, 1995]
252.227-7015 Technical
mercial items.

As prescribed in 227.7102-3, use the
following clause:

data—Com-

TECHNICAL DATA—COMMERCIAL ITEMS (NOV
1995)

(a) Definitions. As used in this clause:

(1) Commercial item does not include com-
mercial computer software.

(2) Form, fit, and function data means tech-
nical data that describes the required overall
physical, functional, and performance char-
acteristics (along with the qualification re-
quirements, if applicable) of an item, compo-
nent, or process to the extent necessary to
permit identification of physically and func-
tionally interchangeable items.

(3) The term item includes components or
processes.

(4) Technical data means recorded informa-
tion, regardless of the form or method of re-
cording, of a scientific or technical nature
(including computer software documenta-
tion). The term does not include computer
software or data incidental to contract ad-
ministration, such as financial and/or man-
agement information.

(b) License. (1) The Government shall have
the unrestricted right to use, modify, repro-
duce, release, perform, display, or disclose
technical data, and to permit others to do so,
that—

(i) Have been provided to the Government
or others without restrictions on use, modi-
fication, reproduction, release, or further
disclosure other than a release or disclosure
resulting from the sale, transfer, or other as-
signment of interest in the technical data to
another party or the sale or transfer of some
or all of a business entity or its assets to an-
other party;

(ii) Are form, fit, and function data;

(iii) Are a correction or change to tech-
nical data furnished to the Contractor by the
Government;

(iv) Are necessary for operation, mainte-
nance, installation, or training (other than
detailed manufacturing or process data); or
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(v) Have been provided to the Government
under a prior contract or licensing agree-
ment through which the Government has ac-
quired the rights to use, modify, reproduce,
release, perform, display, or disclose the data
without restrictions.

(2) Except as provided in paragraph (b)(1) of
this clause, the Government may use, mod-
ify, reproduce, release, perform, display, or
disclose technical data within the Govern-
ment only. The Government shall not—

(i) Use the technical data to manufacture
additional quantities of the commercial
items; or

(ii) Release, perform, display, disclose, or
authorize use of the technical data outside
the Government without the Contractor’s
written permission unless a release, disclo-
sure or permitted use is necessary for emer-
gency repair or overhaul of the commercial
items furnished under this contract.

(c) Additional license rights. The Contractor,
its subcontractors, and suppliers are not re-
quired to provide the Government additional
rights to use, modify, reproduce, release, per-
form, display, or disclose technical data.
However, if the Government desires to ob-
tain additional rights in technical data, the
Contractor agrees to promptly enter into ne-
gotiations with the Contracting Officer to
determine whether there are acceptable
terms for transferring such rights. All tech-
nical data in which the Contractor has
granted the Government additional rights
shall be listed or described in a special li-
cense agreement made part of this contract.
The license shall enumerate the additional
rights granted the Government in such data.

(d) Release from liability. The Contractor
agrees that the Government, and other per-
sons to whom the Government may have re-
leased or disclosed technical data delivered
or otherwise furnished under this contract,
shall have no liability for any release or dis-
closure of technical data that are not
marked to indicate that such data are li-
censed data subject to use, modification, re-
production, release, performance, display, or
disclosure restrictions.

(End of clause)

[60 FR 33497, June 28, 1995, as amended at 60
FR 61602, Nov. 30, 1995]

252.227-7016 Rights in bid or proposal
information.

As prescribed in 227.7103-6(e)(1),

227.7104(e)(1), or 227.7203-6(b), use the
following clause:

RIGHTS IN BID OR PROPOSAL INFORMATION
(JUN 1995)

(a) Definitions. (1) For contracts that re-
quire the delivery of technical data, the
terms ‘‘technical data’ and ‘‘computer soft-
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ware’’ are defined in the Rights in Technical
Data—Noncommercial Item clause of this
contract or, if this is a contract awarded
under the Small Business Innovative Re-
search Program, the Rights in Noncommer-
cial Technical Data and Computer Soft-
ware—Small Business Innovative Research
(SBIR) Program clause of this contract.

(2) For contracts that do not require the
delivery of technical data, the term ‘‘com-
puter software’ is defined in the Rights in
Noncommercial Computer and Noncommer-
cial Computer Software Documentation
clause of this contract or, if this is a con-
tract awarded under the Small Business In-
novative Research Program, the Rights in
Noncommercial Technical Data and Com-
puter Software—Small Business Innovative
Research (SBIR) Program clause of this con-
tract.

(b) Government rights to contract award. By
submission of its offer, the Offeror agrees
that the Government—

(1) May reproduce the bid or proposal, or
any portions thereof, to the extent necessary
to evaluate the offer.

(2) Except as provided in paragraph (d) of
this clause, shall use information contained
in the bid or proposal only for evaluational
purposes and shall not disclose, directly or
indirectly, such information to any person
including potential evaluators, unless that
person has been authorized by the head of
the agency, his or her designee, or the Con-
tracting Officer to receive such information.

(c) Government rights subsequent to contract
award. The Contractor agrees—

(1) Except as provided in paragraphs (c)((2),
(d), and (e) of this clause, the Government
shall have the rights to use, modify, repro-
duce, release, perform, display, or disclose
information contained in the Contractor’s
bid or proposal within the Government. The
Government shall not release, perform, dis-
play, or disclose such information outside
the Government without the Contractor’s
written permission.

(2) The Government’s right to use, modify,
reproduce, release, perform, display, or dis-
close information that is technical data or
computer software required to be delivered
under this contract are determined by the
Rights in Technical Data—Noncommercial
Items, Rights in Noncommercial Computer
Software and Noncommercial Computer
Software Documentation, or Rights in Non-
commercial Technical Data and Computer
Software—Small Business Innovative Re-
search (SBIR) Program clause(s) of this con-
tract.

(d) Govermment-furnished information. The
Government’s rights with respect to tech-
nical data or computer software contained in
the Contractor’s bid or proposal that were
provided to the Contractor by the Govern-
ment are subject only to restrictions on use,
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modification, reproduction, release, perform-
ance, display, or disclosure, if any, imposed
by the developer or licensor of such data or
software.

(e) Information available without restrictions.
The Government’s rights to use, modify, re-
produce, release, perform, display, or, dis-
close information contained in a bid or pro-
posal, including technical data or computer
software, and to permit others to do so, shall
not be restricted in any manner if such infor-
mation has been released or disclosed to the
Government or to other persons without re-
strictions other than a release or disclosure
resulting from the sale, transfer, or other as-
signment of interest in the information to
another party or the sale or transfer of some
or all of a business entity or its assets to an-
other party.

(f) Flowdown. Contractor shall include this
clause in all subcontracts or similar contrac-
tual instruments and require its subcontrac-
tors or suppliers to do so without alteration,
except to identify the parties.

(End of clause)

[60 FR 33498, June 28, 1995]

252.227-7017 Identification and asser-
tion of use, release, or disclosure re-
strictions.

As prescribed in 227.7103-3(b),
227.7104(e)(2), or 227.7203-3(a), use the
following provision:

IDENTIFICATION AND ASSERTION OF USE, RE-
LEASE, OR DISCLOSURE RESTRICTIONS (JUN
1995)

(a) The terms used in this provision are de-
fined in following clause or clauses con-
tained in this solicitation—

(1) If a successful offeror will be required
to deliver technical data, the Rights in Tech-
nical Data—Noncommercial Items clause, or,
if this solicitation contemplates a contract
under the Small Business Innovative Re-
search Program, the Rights in Noncommer-
cial Technical Data and Computer Soft-
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ware—Small Business Innovative Research
(SBIR) Program clause.

(2) If a successful offeror will not be re-
quired to deliver technical data, the Rights
in Noncommercial Computer Software and
Noncommercial Computer Software Docu-
mentation clause, or, if this solicitation con-
templates a contract under the Small Busi-
ness Innovative Research Program, the
Rights in Noncommercial Technical Data
and Computer Software—Small Business In-
novative Research (SBIR) Program clause.

(b) The identification and assertion re-
quirements in this provision apply only to
technical data, including computer software
documents, or computer software to be deliv-
ered with other than unlimited rights. For
contracts to be awarded under the Small
Business Innovative Research Program, the
notification requirements do not apply to
technical data or computer software that
will be generated under the resulting con-
tract. Notification and identification is not
required for restrictions based solely on
copyright.

(c) Offers submitted in response to this so-
licitation shall identify, to the extent known
at the time an offer is submitted to the Gov-
ernment, the technical data or computer
software that the Offeror, its subcontractors
or suppliers, or potential subcontractors or
suppliers, assert should be furnished to the
Government with restrictions on use, re-
lease, or disclosure.

(d) The Offeror’s assertions, including the
assertions of its subcontractors or suppliers
or potential subcontractors or suppliers shall
be submitted as an attachment to its offer in
the following format, dated and signed by an
official authorized to contractually obligate
the Offeror:

Identification and Assertion of Restrictions
on the Government’s Use, Release, or Dis-
closure of Technical Data or Computer
Software

The Offeror asserts for itself, or the per-
sons identified below, that the Government’s
rights to use, release, or disclose the fol-
lowing technical data or computer software
should be restricted:

Technical Data or Computer :
Software to be Furnished Basis for Assertion** Asserted Rights Category*** NameRo‘efSI;:?JtsigRSﬁE?enlng
With Restrictions*
(LIST)***** (LIST) (LIST) (LIST)

*For technical data (other than computer software documentation) pertaining to items, components, or processes developed at
private expense, identify both the deliverable technical data and each such items, component, or process. For computer software
or computer software documentation identify the software or documentation.

**Generally, development at private expense, either exclusively or partially, is the only basis for asserting restrictions. For tech-
nical data, other than computer software documentation, development refers to development of the item, component, or process
to which the data pertain. The Government’s rights in computer software documentation generally may not be restricted. For
computer software, development refers to the software. Indicate whether development was accomplished exclusively or partially
at private expense. If development was not accomplished at private expense, or for computer software documentation, enter the

specific basis for asserting restrictions.

***Enter asserted rights category (e.g., government purpose license rights from a prior contract, rights in SBIR data generated
under another contract, limited, restricted, or government purpose rights under this or a prior contract, or specially negotiated li-

censes).
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****Corporation, individual, or other person, as appropriate.

252.227-7018

*****Enter “none” when all data or software will be submitted without restrictions.

Date

Printed Name and Title

Signature

(End of identification and assertion)

(e) An offeror’s failure to submit, com-
plete, or sign the notification and identifica-
tion required by paragraph (d) of this provi-
sion with its offer may render the offer ineli-
gible for award.

(f) If the Offeror is awarded a contract, the
assertions identified in paragraph (d) of this
provision shall be listed in an attachment to
that contract. Upon request by the Con-
tracting Officer, the Offeror shall provide
sufficient information to enable the Con-
tracting Officer to evaluate any listed asser-
tion.

(End of provision)

[60 FR 33498, June 28, 1994]

252.227-7018 Rights in noncommercial
technical data and computer soft-
ware—Small Business Innovation
Research (SBIR) Program.

As prescribed in 227.7104(a), use the
following clause:

RIGHTS IN NONCOMMERCIAL TECHNICAL DATA
AND COMPUTER SOFTWARE—SMALL BUSI-
NESS INNOVATION RESEARCH (SBIR) PRO-
GRAM (JUN 1995)

(a) Definitions. As used in this clause:

(1) Commercial computer software means
software developed or regularly used for non-
governmental purposes which—

(i) Has been sold, leased, or licensed to the
public;

(ii) Has been offered for sale, lease, or li-
cense to the public;

(iii) Has not been offered, sold, leased, or
licensed to the public but will be available
for commercial sale, lease, or license in time
to satisfy the delivery requirements of this
contract; or

(iv) Satisfies a criterion expressed in para-
graph (a)(1)(i), (ii), or (iii) of this clause and
would require only minor modification to
meet the requirements of this contract.

(2) Computer database means a collection of
recorded data in a form capable of being
processed by a computer. The term does not
include computer software.

(38) Computer program means a set of in-
structions, rules, or routines, recorded in a
form that is capable of causing a computer

to perform a specific operation or series of
operations.

(4) Computer software means computer pro-
grams, source code, source code listings, ob-
ject code listings, design details, algorithms,
processes, flow charts, formulae, and related
material that would enable the software to
be reproduced, re-created, or recompiled.
Computer software does not include com-
puter databases or computer software docu-
mentation.

(5) Computer software documentation means
owner’s manuals, user’s manuals, installa-
tion instructions, operating instructions,
and other similar items, regardless of stor-
age medium, that explain the capabilities of
the computer software or provide instruc-
tions for using the software.

(6) Detailed manufacturing or process data
means technical data that describe the steps,
sequences, and conditions of manufacturing,
processing or assembly used by the manufac-
turer to produce an item or component or to
perform a process.

(7) Developed means—

(i) (Applicable to technical data other than
computer software documentation.) An item,
component, or process, exists and is work-
able. Thus, the item or component must
have been constructed or the process prac-
ticed. Workability is generally established
when the item, component, or process has
been analyzed or tested sufficiently to dem-
onstrate to reasonable people skilled in the
applicable art that there is a high prob-
ability that it will operate as intended.
Whether, how much, and what type of anal-
ysis or testing is required to establish work-
ability depends on the nature of the item,
component, or process, and the state of the
art. To be considered ‘‘developed,” the item,
component, or process need not be at the
stage where it could be offered for sale or
sold on the commercial market, nor must
the item, component or process be actually
reduced to practice within the meaning of
Title 35 of the United States Code;

(ii) A computer program has been success-
fully operated in a computer and tested to
the extent sufficient to demonstrate to rea-
sonable persons skilled in the art that the
program can reasonably be expected to per-
form its intended purpose;

(iii) Computer software, other than com-
puter programs, has been tested or analyzed
to the extent sufficient to demonstrate to
reasonable persons skilled in the art that the
software can reasonably be expected to per-
form its intended purpose; or

(iv) Computer software documentation re-
quired to be delivered under a contract has
been written, in any medium, in sufficient
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detail to comply with requirements under
that contract.

(8) Developed exclusively at private expense
means development was accomplished en-
tirely with costs charged to indirect cost
pools, costs not allocated to a government
contract, or any combination thereof.

(i) Private expense determinations should
be made at the lowest practicable level.

(ii) Under fixed-price contracts, when total
costs are greater than the firm-fixed-price or
ceiling price of the contract, the additional
development costs necessary to complete de-
velopment shall not be considered when de-
termining whether development was at gov-
ernment, private, or mixed expense.

(9) Developed exclusively with government
funds means development was not accom-
plished exclusively or partially at private ex-
pense.

(10) Developed with mixed funding means de-
velopment was accomplished partially with
costs charged to indirect cost pools and/or
costs not allocated to a government con-
tract, and partially with costs charged di-
rectly to a government contract.

(11) Form, fit, and function data means tech-
nical data that describe the required overall
physical, functional, and performance char-
acteristics (along with the qualification re-
quirements, if applicable) of an item, compo-
nent, or process to the extent necessary to
permit identification of physically and func-
tionally interchangeable items.

(12) Generated means technical data or
computer software first created in the per-
formance of this contract.

(13) Government purpose means any activity
in which the United States Government is a
party, including cooperative agreements
with international or multi-national defense
organizations or sales or transfers by the
United States Government to foreign govern-
ments or international organizations. Gov-
ernment purposes include competitive pro-
curement, but do not include the rights to
use, modify, reproduce, release, perform, dis-
play, or disclose technical data or computer
software for commercial purposes or author-
ize others to do so.

(14) Limited rights means the rights to use,
modify, reproduce, release, perform, display,
or disclose technical data, in whole or in
part, within the Government. The Govern-
ment may not, without the written permis-
sion of the party asserting limited rights, re-
lease or disclose the technical data outside
the Government, use the technical data for
manufacture, or permit the technical data to
be used by another party, except that the
Government may reproduce, release or dis-
close such data or permit the use or repro-
duction of the data by persons outside the
Government if reproduction, release, disclo-
sure, or use is—

(i) Necessary for emergency repair and
overhaul; or
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(ii) A release or disclosure of technical
data (other than detailed manufacturing or
process data) to, or use of such data by, a
foreign government that is in the interest of
the Government and is required for
evaluational or informational purposes;

(iii) Subject to a prohibition on the further
reproduction, release disclosure, or use of
the technical data; and

(iv) The Contractor or subcontractor as-
serting the restriction is notified of such re-
production, release, disclosure, or use.

(15) Minor modification means a modifica-
tion that does not significantly alter the
nongovernmental function or purpose of
computer software or is of the type custom-
arily provided in the commercial market-
place.

(16) Noncommercial computer software means
software that does not qualify as commercial
computer software under paragraph (a)(1) of
this clause.

(17) Restricted rights apply only to non-
commercial computer software and mean the
Government’s rights to—

(i) Use a computer program with one com-
puter at one time. The program may not be
accessed by more than one terminal or cen-
tral processing unit or time shared unless
otherwise permitted by this contract;

(ii) Transfer a computer program to an-
other Government agency without the fur-
ther permission of the Contractor if the
transferor destroys all copies of the program
and related computer software documenta-
tion in its possession and notifies the licen-
sor of the transfer. Transferred programs re-
main subject to the provisions of this clause;

(iii) Make the minimum number of copies
of the computer software required for safe-
keeping (archive), backup, or modification
purposes;

(iv) Modify computer software provided
that the Government may—

(A) Use the modified software only as pro-
vided in paragraphs (a)(17) (i) and (iii) of this
clause; and

(B) Not release or disclose the modified
software except as provided in paragraphs
(a)(17) (ii), (v) and (vi) of this clause;

(v) Permit contractors or subcontractors
performing service contracts (see 37.101 of
the Federal Acquisition Regulation) in sup-
port of this or a related contract to use com-
puter software to diagnose and correct defi-
ciencies in a computer program, to modify
computer software to enable a computer pro-
gram to be combined with, adapted to, or
merged with other computer programs or
when necessary to respond to urgent tactical
situations, provided that—

(A) The Government notifies the party
which has granted restricted rights that a
release or disclosure to particular contrac-
tors or subcontractors was made;

(B) Such contractors or subcontractors are
subject to the non-disclosure agreement at

430



Defense Acquisition Regulations System, DOD

227.7103-7 of the Defense Federal Acquisition
Regulation Supplement (DFARS or are Gov-
ernment contractors receiving access to the
software for performance of a Government
contract that contains the clause at DFARS
252.227-7025, Limitations on the Use or Dis-
closure of Government-Furnished Informa-
tion Marked with Restrictive Legends;

(C) The Government shall not permit the
recipient to decompile disassemble, or re-
verse engineer the software, or use software
decompiled, disassembled, or reverse engi-
neered by the Government pursuant to para-
graph (a)(17)(iv) of this clause, for any other
purpose; and

(D) Such use is subject to the limitation in
paragraph (a)(17)(i) of this clause; and

(vi) Permit contractors or subcontractors
performing emergency repairs or overhaul of
items or components of items, procured
under this or a related contract to use the
computer software when necessary to per-
form the repairs or overhaul, or to modify
the computer software to reflect the repairs
or overhaul made, provided that—

(A) The intended recipient is subject to the
non-disclosure agreement at DFARS
227.7103-7 or is a Government contractor re-
ceiving access to the software for perform-
ance of a Government contract that contains
the clause at DFARS 252.227-7025, Limita-
tions on the Use or Disclosure of Govern-
ment Furnished Information Marked with
Restrictive Legends; and

(B) The Government shall not permit the
recipient to decompile, disassemble, or re-
verse engineer the software, or use software
decompiled, disassembled, or reverse engi-
neered by the Government pursuant to para-
graph (a)(17)(iv) of this clause, for any other
purpose.

(18) SBIR data rights means a royalty-free
license for the Government, including its
support service contractors, to use, modify,
reproduce, release, perform, display, or dis-
close technical data or computer software
generated and delivered under this contract
for any United States Government purpose.

(19) Technical data means recorded informa-
tion, regardless of the form or method of the
recording, of a scientific or technical nature
(including computer software documenta-
tion). The term does not include computer
software or data incidental to contract ad-
ministration, such as financial and/or man-
agement information.

(20) Unlimited rights means rights to use,
modify, reproduce, release, perform, display,
or disclose, technical data or computer soft-
ware in whole or in part, in any manner and
for any purpose whatsoever, and to have or
authorize others to do so.

(b) Rights in technical data and computer
software. The Contractor grants or shall ob-
tain for the Government the following roy-
alty-free, world-wide, nonexclusive, irrev-
ocable license rights in technical data or

252.227-7018

noncommercial computer software. All
rights not granted to the Government are re-
tained by the Contractor.

(1) Unlimited rights. The Government shall
have unlimited rights in technical data, in-
cluding computer software documentation,
or computer software generated under this
contract that are—

(i) Form, fit, and function data;

(ii) Necessary for installation, operation,
maintenance, or training purposes (other
than detailed manufacturing or process
data);

(iii) Corrections or changes to Govern-
ment-furnished technical data or computer
software;

(iv) Otherwise publicly available or have
been released or disclosed by the Contractor
or a subcontractor without restrictions on
further use, release or disclosure other than
a release or disclosure resulting from the
sale, transfer, or other assignment of inter-
est in the technical data or computer soft-
ware to another party or the sale or transfer
of some or all of a business entity or its as-
sets to another party;

(v) Data or software in which the Govern-
ment has acquired previously unlimited
rights under another Government contract
or through a specific license; and

(vi) SBIR data upon expiration of the SBIR
data rights period.

(2) Limited rights. The Government shall
have limited rights in technical data, that
were not generated under this contract, per-
tain to items, components or processes de-
veloped exclusively at private expense, and
are marked, in accordance with the marking
instructions in paragraph (f)(1) of this
clause, with the legend prescribed in para-
graph (f)(2) of this clause.

(3) Restricted rights in computer software.
The Government shall have restricted rights
in noncommercial computer software re-
quired to be delivered or otherwise furnished
to the Government under this contract that
were developed exclusively at private ex-
pense and were not generated under this con-
tract.

(4) SBIR data rights. (i) Except for technical
data, including computer software docu-
mentation, or computer software in which
the Government has unlimited rights under
paragraph (b)(1) of this clause, the Govern-
ment shall have SBIR data rights in all tech-
nical data or computer software generated
under this contract during the period com-
mencing with contract award and ending
upon the date five years after completion of
the project from which such data were gen-
erated.

(ii) The Government may not release or
disclose SBIR data to any person, other than
its support services contractors, except—

(A) As expressly permitted by the Con-
tractor;

(B) For evaluation purposes; or
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(C) A release, disclosure, or use that is nec-
essary for emergency repair or overhaul of
items operated by the Government.

(iii) A release or disclosure of SBIR data to
the Government’s support services contrac-
tors, or a release or disclosure under para-
graph (b)(4)(ii)(B) or (C) of this clause, may
be made only if, prior to release or disclo-
sure, the intended recipient is subject to the
use and non-disclosure agreement at DFARS
227.7103-7 or is a Government contractor re-
ceiving access to the technical data or soft-
ware for performance of a Government con-
tract that contains the clause at DFARS
252.227-7025, Limitations on the Use of Dis-
closure of Government-Furnished Informa-
tion Marked with Restrictive Legends.

(5) Specifically negotiated license rights. The
standard license rights granted to the Gov-
ernment under paragraphs (b)(1) through
(b)(4) of this clause may be modified by mu-
tual agreement to provide such rights as the
parties consider appropriate but shall not
provide the Government Ilesser rights in
technical data, including computer software
documentation, than are enumerated in
paragraph (a)(14) of this clause or lesser
rights in computer software than are enu-
merated in paragraph (a)(17) of this clause.
Any rights so negotiated shall be identified
in a license agreement made part of this con-
tract.

(6) Prior government rights. Technical data,
including computer software documentation,
or computer software that will be delivered,
furnished, or otherwise provided to the Gov-
ernment under this contract, in which the
Government has previously obtained rights
shall be delivered, furnished, or provided
with the pre-existing rights, unless—

(i) The parties have agreed otherwise; or

(ii) Any restrictions on the Government’s
rights to use, modify, release, perform, dis-
play, or disclose the technical data or com-
puter software have expired or no longer
apply.

(7)) Release from liability. The Contractor
agrees to release the Government from li-
ability for any release or disclosure of tech-
nical data, computer software, or computer
software documentation made in accordance
with paragraph (a)(14), (a)(17), or (b)(4) of this
clause, or in accordance with the terms of a
license negotiated under paragraph (b)(5) of
this clause, or by others to whom the recipi-
ent has released or disclosed the data, soft-
ware, or documentation and to seek relief
solely from the party who has improperly
used, modified, reproduced, released, per-
formed, displayed, or disclosed Contractor
data or software marked with restrictive leg-
ends.

(c) Rights in derivative computer software or
computer software documentation. The Govern-
ment shall retain its rights in the unchanged
portions of any computer software or com-
puter software documentation delivered
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under this contract that the Contractor uses
to prepare, or includes in, derivative soft-
ware or documentation.

(d) Third party copyrighted technical data
and computer software. The Contractor shall
not, without the written approval of the
Contracting Officer, incorporate any copy-
righted technical data, including computer
software documentation, or computer soft-
ware in the data or software to be delivered
under this contract unless the Contractor is
the copyright owner or has obtained for the
Government the license rights necessary to
perfect a license or licenses in the deliver-
able data or software of the appropriate
scope set forth in paragraph (b) of this clause
and, prior to delivery of such—

(1) Technical data, has affixed to the trans-
mittal document a statement of the license
rights obtained; or

(2) Computer software, has provided a
statement of the license rights obtained in a
form acceptable to the Contracting Officer.

(e) Identification and delivery of technical
data or computer software to be furnished with
restrictions on wuse, release, or disclosure. (1)
This paragraph does not apply to technical
data or computer software that were or will
be generated under this contract or to re-
strictions based solely on copyright.

(2) Except as provided in paragraph (e)(3) of
this clause, technical data or computer soft-
ware that the Contractor asserts should be
furnished to the Government with restric-
tions on use, release, or disclosure is identi-
fied in an attachment to this contract (the
Attachment). The Contractor shall not de-
liver any technical data or computer soft-
ware with restrictive markings unless the
technical data or computer software are list-
ed on the Attachment.

(3) In addition to the assertions made in
the Attachment, other assertions may be
identified after award when based on new in-
formation or inadvertent omissions unless
the inadvertent omissions would have mate-
rially affected the source selection decision.
Such identification and assertion shall be
submitted to the Contracting Officer as soon
as practicable prior to the scheduled date for
delivery of the technical data or computer
software, in the following format, and signed
by an official authorized to contractually ob-
ligate the Contractor:

Identification and Assertion of Restrictions
on the Government’s Use, Release, or Dis-
closure of Technical Data or Computer
Software

The Contractor asserts for itself, or the
persons identified below, that the Govern-
ment’s rights to use, release, or disclose the
following technical data or computer soft-
ware should be restricted:
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Technical data
or computer N _ Asserted Name of per-
software to be Ba::ﬂfgr: Zas rights cat- son asserting
furnished with egory 3 restrictions 4
restrictions !
(LIST) oot (LIST) ... (LIST) ... (LIST)

11f the assertion is applicable to items, components, or
processes developed at private expense, identify both the
technical data and each such item, component, or process.

2Generally, development at private expense, either exclu-
sively or partially, is the only basis for asserting restrictions on
the Government’s rights to use, release, or disclose technical
data or computer software. Indicate whether development was
exclusively or partially at private expense. If development was
not at private expense, enter the specific reason for asserting
that the Government’s rights should be restricted.

SEnter asserted rights category (e.g., limited rights, re-
stricted rights, government purpose rights, or government pur-
pose license rights from a prior contract, SBIR data rights
under another contract, or specifically negotiated licenses).

4 Corporation, individual, or other person, as appropriate.

Date - -
Printed Name and Title

Signature

(End of identification and assertion)

(4) When requested by the Contracting Offi-
cer, the Contractor shall provide sufficient
information to enable the Contracting Offi-
cer to evaluate the Contractor’s assertions.
The Contracting Officer reserves the right to
add the Contractor’s assertions to the At-
tachment and validate any listed assertions,
at a later date, in accordance with the proce-
dures of the Validation of Asserted Restric-
tions—Computer Software and/or Validation
of Restrictive Markings on Technical Data
clauses of this contract.

(f) Marking requirements. The Contractor,
and its subcontractors or suppliers, may
only assert restrictions on the Government’s
rights to use, modify, reproduce, release, per-
form, display, or disclose technical data or
computer software to be delivered under this
contract by marking the deliverable data or
software subject to restriction. Except as
provided in paragraph (f)(6) of this clause,
only the following markings are authorized
under this contract: the limited rights leg-
end at paragraph (f)(2) of this clause; the re-
stricted rights legend at paragraph (f)(3) of
this clause, the SBIR data rights legend at
paragraph (f)(4) of this clause, or the special
license rights legend at paragraphs (f)(5) of
this clause; and/or a notice of copyright as
prescribed under 17 U.S.C. 401 or 402.

(1) General marking instructions. The Con-
tractor, or its subcontractors or suppliers,
shall conspicuously and legibly mark the ap-
propriate legend to all technical data and
computer software that qualify for such
markings. The authorized legends shall be
placed on the transmittal document or stor-
age container and, for printed material, each
page of the printed material containing tech-
nical data or computer software for which
restrictions are asserted. When only portions
of a page of printed material are subject to
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the asserted restrictions, such portions shall
be identified by circling, underscoring, with
a note, or other appropriate identifier. Tech-
nical data or computer software transmitted
directly from one computer or computer ter-
minal to another shall contain a notice of as-
serted restrictions. However, instructions
that interfere with or delay the operation of
computer software in order to display a re-
strictive rights legend or other license state-
ment at any time prior to or during use of
the computer software, or otherwise cause
such interference or delay, shall not be in-
serted in software that will or might be used
in combat or situations that simulate com-
bat conditions, unless the Contracting Offi-
cer’s written permission to deliver such soft-
ware has been obtained prior to delivery. Re-
productions of technical data, computer soft-
ware, or any portions thereof subject to as-
serted restrictions shall also reproduce the
asserted restrictions.

(2) Limited rights markings. Technical data
not generated under this contract that per-
tain to items, components, or processes de-
veloped exclusively at private expense and
delivered or otherwise furnished with limited
rights shall be marked with the following
legend:

Limited Rights

Contract No.

Contractor Name

Contractor Address

The Government’s rights to use, modify, re-
produce, release, perform, display, or dis-
close these technical data are restricted by
paragraph (b)(2) of the Rights in Non-
commercial Technical Data and Computer
Software—Small Business Innovative Re-
search (SBIR) Program clause contained in
the above identified contract. Any reproduc-
tion of technical data or portions thereof
marked with this legend must also reproduce
the markings. Any person, other than the
Government, who has been provided access
to such data must promptly notify the above
named Contractor.

(End of legend)

(3) Restricted rights markings. Computer
software delivered or otherwise furnished to
the Government with restricted rights shall
be marked with the following legend:

Restricted Rights

Contract No.

Contractor Name

Contractor Address
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The Government’s rights to use, modify, re-
produce, release, perform, display, or dis-
close this software are restricted by para-
graph (b)(3) of the Rights in Noncommercial
Technical Data and Computer Software—
Small Business Innovative Research (SBIR)
Program clause contained in the above iden-
tified contract. Any reproduction of com-
puter software or portions thereof marked
with this legend must also reproduce the
markings. Any person, other than the Gov-
ernment, who has been provided access to
such data must promptly notify the above
named Contractor.

(End of legend)

(4) SBIR data rights markings: Except for
technical data or computer software in
which the Government has acquired unlim-
ited rights under paragraph (b)(1) of this
clause, or negotiated special license rights as
provided in paragraph (b)(5) of this clause,
technical data or computer software gen-
erated under this contract shall be marked
with the following legend. The Contractor
shall enter the expiration date for the SBIR
data rights period on the legend:

SBIR Data Rights
Contract No.

Contractor Name

Address

Expiration of SBIR Data Rights Period

The Government’s rights to use, modify, re-

produce, release, perform, display, or dis-
close technical data or computer software
marked with this legend are restricted dur-
ing the period shown as provided in para-
graph (b)(4) of the Rights in Noncommercial
Technical Data and Computer Software—
Small Business Innovative Research (SBIR)
Program clause contained in the above iden-
tified contract. No restrictions apply after
the expiration date shown above. Any repro-
duction of technical data, computer soft-
ware, or portions thereof marked with this
legend must also reproduce the markings.

(End of legend)

(5) Special license rights markings. (i) Tech-
nical data or computer software in which the
Government’s rights stem from a specifically
negotiated license shall be marked with the
following legend:

Special License Rights

The Government’s rights to use, modify,
reproduce, release, perform, display, or dis-
close this technical data or computer soft-
ware are restricted by Contract No.

(Insert contract number)

) ~, License No.

(Insert license identifier)
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Any reproduction of technical data, com-
puter software, or portions thereof marked
with this legend must also reproduce the
markings.

(End of legend)

(ii) For purposes of this clause, special li-
censes do not include government purpose li-
cense rights acquired under a prior contract
(see paragraph (b)(6) of this clause).

(6) Pre-existing data markings. If the terms
of a prior contract or license permitted the
Contractor to restrict the Government’s
rights to use, modify, reproduce, release, per-
form, display, or disclose technical data or
computer software, and those restrictions
are still applicable, the Contractor may
mark such data or software with the appro-
priate restrictive legend for which the data
or software qualified under the prior con-
tract or license. The marking procedures in
paragraph (f)(1) of this clause shall be fol-
lowed.

(g) Contractor procedures and records.
Throughout performance of this contract,
the Contractor, and its subcontractors or
suppliers that will deliver technical data or
computer software with other than unlim-
ited rights, shall—

(1) Have, maintain, and follow written pro-
cedures sufficient to assure that restrictive
markings are used only when authorized by
the terms of this clause; and

(2) Maintain records sufficient to justify
the validity of any restrictive markings on
technical data or computer software deliv-
ered under this contract.

(h) Removal of unjustified and nonconforming
markings—(1) Unjustified markings. The rights
and obligations of the parties regarding the
validation of restrictive markings on tech-
nical data or computer software furnished or
to be furnished under this contract are con-
tained in the Validation of Restrictive Mark-
ings on Technical Data and the Validation of
Asserted Restrictions—Computer Software
clauses of this contract, respectively. Not-
withstanding any provision of this contract
concerning inspection and acceptance, the
Government may ignore or, at the Contrac-
tor’s expense, correct or strike a marking if,
in accordance with the applicable procedures
of those clauses, a restrictive marking is de-
termined to be unjustified.

(2) Nonconforming markings. A noncon-
forming marking is a marking placed on
technical data or computer software deliv-
ered or otherwise furnished to the Govern-
ment under this contract that is not in the
format authorized by this contract. Correc-
tion of nonconforming markings is not sub-
ject to the Validation of Restrictive Mark-
ings on Technical Data or the Validation of
Asserted Restrictions—Computer Software
clause of this contract. If the Contracting
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Officer notifies the Contractor of a noncon-
forming marking or markings and the Con-
tractor fails to remove or correct such mark-
ings within sixty (6)) days, the Government
may ignore or, at the Contractor’s expense,
remove or correct any nonconforming mark-
ings.

(i) Relation to patents. Nothing contained in
this clause shall imply a license to the Gov-
ernment under any patent or be construed as
affecting the scope of any license or other
right otherwise granted to the Government
under any patent.

(j) Limitation on charges for rights in tech-
nical data or computer software. (1) The Con-
tractor shall not charge to this contract any
cost, including but not limited to, license
fees, royalties, or similar charges, for rights
in technical data or computer software to be
delivered under this contract when—

(i) The Government has acquired, by any
means, the same or greater rights in the
data or software; or

(ii) The data are available to the public
without restrictions.

(2) The limitation in paragraph (j)(1) of
this clause—

(i) Includes costs charged by a subcon-
tractor or supplier, at any tier, or costs in-
curred by the Contractor to acquire rights in
subcontractor of supplier technical data or
computer software, if the subcontractor or
supplier has been paid for such rights under
any other Government contract or under a
license conveying the rights to the Govern-
ment; and

(ii) Does not include the reasonable costs
of reproducing, handling, or mailing the doc-
uments or other media in which the tech-
nical data or computer software will be de-
livered.

(k) Applicability to subcontractors or sup-
pliers. (1) the Contractor shall assure that
the rights afforded its subcontractors and
suppliers under 10 U.S.C. 2320, 10 U.S.C. 2321,
and the identification, assertion, and deliv-
ery processes required by paragraph (e) of
this clause are recognized and protected.

(2) Whenever any noncommercial technical
data or computer software is to be obtained
from a subcontractor or supplier for delivery
to the Government under this contract, the
Contractor shall use this same clause in the
subcontract or other contractual instru-
ment, and require its subcontractors or sup-
pliers to do so, without alteration, except to
identify the parties. The Contractor shall
use the Technical Data—Commercial Items
clause of this contract to obtain technical
data pertaining to commercial items, compo-
nents, or processes. No other clause shall be
used to enlarge or diminish the Govern-
ment’s, the Contractor’s, or a higher tier
subcontractor’s or supplier’s rights in a sub-
contractor’s or supplier’s technical data or
computer software.
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(3) Technical data required to be delivered
by a subcontractor or supplier shall nor-
mally be delivered to the next higher tier
contractor, subcontractor, or supplier. How-
ever, when there is a requirement in the
prime contract for technical data which may
be submitted with other than unlimited
rights by a subcontractor or supplier, then
said subcontractor or supplier may fulfill its
requirement by submitting such technical
data directly to the Government, rather
than through a higher tier contractor, sub-
contractor, or supplier.

(4) The Contractor and higher tier sub-
contractors or suppliers shall not use their
power to award contracts as economic lever-
age to obtain rights in technical data or
computer software from their subcontractors
or suppliers.

(5) In no event shall the Contractor use its
obligation to recognize and protect subcon-
tractor or supplier rights in technical data
or computer software as an excuse for failing
to satisfy its contractual obligation to the
Government.

(End of clause)

Alternate I (JUN 1995). As prescribed
in 227.7104(d), add the following para-
graph (1) to the basic clause:

(1) Publication for sale. (1) This paragraph
applies only to technical data or computer
software delivered to the Government with
SBIR data rights.

(2) Upon expiration of the SBIR data rights
period, the Government will not exercise its
right to publish or authorize others to pub-
lish an item of technical data or computer
software identified in this contract as being
subject to paragraph (1) of this clause if the
Contractor, prior to the expiration of the
SBIR data rights period, or within two years
following delivery of the data or software
item, or within twenty-four months fol-
lowing the removal of any national security
or export control restrictions, whichever is
later, publishes such data or software item(s)
and promptly notifies the Contracting Offi-
cer of such publication(s). Any such publica-
tion(s) shall include a notice identifying the
number of this contract and the Govern-
ment’s rights in the published data.

(3) This limitation on the Government’s
right to publish for sale shall continue as
long as the technical data or computer soft-
ware are reasonably available to the public
for purchase.

[60 FR 33499, June 28, 1995, as amended at 60
FR 61602, Nov. 30, 1995]

252.227-7019 Validation of asserted re-
strictions—Computer software.
As prescribed in 227.7104(e)(3) or
227.7203-6(c), use the following clause:
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VALIDATION OF ASSERTED RESTRICTIONS—
COMPUTER SOFTWARE (JUN 1995)

(a) Definitions. (1) As used in this clause,
unless otherwise specifically indicated, the
term ‘‘Contractor’” means the Contractor
and its subcontractors or suppliers.

(2) Other terms used in this clause are de-
fined in the Rights in Noncommercial Com-
puter Software and Noncommercial Com-
puter Software Documentation clause of this
contract.

(b) Justification. The Contractor shall main-
tain records sufficient to justify the validity
of any markings that assert restrictions on
the Government’s rights to use, modify, re-
produce, perform, display, release, or dis-
close computer software delivered or re-
quired to be delivered under this contract
and shall be prepared to furnish to the Con-
tracting Officer a written justification for
such restrictive markings in response to a
request for information under paragraph (d)
or a challenge under paragraph (f) of this
clause.

(c) Direct contact with subcontractors or sup-
pliers. The Contractor agrees that the Con-
tracting Officer may transact matters under
this clause directly with subcontractors or
suppliers at any tier who assert restrictions
on the Government’s right to use, modify,
reproduce, release, perform, display, or dis-
close computer software. Neither this clause,
nor any action taken by the Government
under this clause, creates or implies privity
of contract between the Government and the
Contractor’s subcontractors or suppliers.

(d) Requests for information. (1) The Con-
tracting Officer may request the Contractor
to provide sufficient information to enable
the Contracting Officer to evaluate the Con-
tractor’s asserted restrictions. Such infor-
mation shall be based upon the records re-
quired by this clause or other information
reasonably available to the Contractor.

(2) Based upon the information provided, if
the—

(i) Contractor agrees that an asserted re-
striction is not valid, the Contracting Officer
may—

(A) Strike or correct the unjustified mark-
ing at the Contractor’s expense; or

(B) Return the computer software to the
Contractor for correction at the Contractor’s
expense. If the Contractor fails to correct or
strike the unjustified restrictions and return
the corrected software to the Contracting Of-
ficer within sixty (60) days following receipt
of the software, the Contracting Officer may
correct the strike the markings at the Con-
tractor’s expense.

(ii) Contracting Officer concludes that the
asserted restriction is appropriate for this
contract, the Contracting Officer shall so no-
tify the Contractor in writing.

(3) The Contractor’s failure to provide a
timely response to a Contracting Officer’s
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request for information or failure to provide
sufficient information to enable the Con-
tracting Officer to evaluate an asserted re-
striction shall constitute reasonable grounds
for questioning the validity of an asserted
restriction.

(e) Government right to challenge and vali-
date asserted restrictions. (1) The Government,
when there are reasonable grounds to do so,
has the right to review and challenge the va-
lidity of any restrictions asserted by the
Contractor on the Government’s rights to
use, modify, reproduce, release, perform, dis-
play, or disclose computer software deliv-
ered, to be delivered under this contract, or
otherwise provided to the Government in the
performance of this contract. Except for
software that is publicly available, has been
furnished to the Government without re-
strictions, or has been otherwise made avail-
able without restrictions, the Government
may exercise this right only within three
years after the date(s) the software is deliv-
ered or otherwise furnished to the Govern-
ment, or three years following final payment
under this contract, whichever is later.

(2) The absence of a challenge to an as-
serted restriction shall not constitute vali-
dation under this clause. Only a Contracting
Officer’s final decision or actions of an agen-
cy Board of Contract Appeals or a court of
competent jurisdiction that sustain the va-
lidity of an asserted restriction constitute
validation of the restriction.

(f) Challenge procedures. (1) A challenge
must be in writing and shall—

(i) State the specific grounds for chal-
lenging the asserted restriction;

(ii) Require the Contractor to respond
within sixty (60) days;

(iii) Require the Contractor to provide jus-
tification for the assertion based upon
records kept in accordance with paragraph
(b) of this clause and such other documenta-
tion that are reasonably available to the
Contractor, in sufficient detail to enable the
Contracting Officer to determine the valid-
ity of the asserted restrictions; and

(iv) State that a Contracting Officer’s final
decision, during the three-year period pre-
ceding this challenge, or action of a court of
competent jurisdiction or Board of Contract
Appeals that sustained the validity of an
identical assertion made by the Contractor
(or a licensee) shall serve as justification for
the asserted restriction.

(2) The Contracting Officer shall extend
the time for response if the Contractor sub-
mits a written request showing the need for
additional time to prepare a response.

(3) The Contracting Officer may request
additional supporting documentation if, in
the Contracting Officer’s opinion, the Con-
tractor’s explanation does not provide suffi-
cient evidence to justify the validity of the
asserted restrictions. The Contractor agrees
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to promptly respond to the Contracting Offi-
cer’s request for additional supporting docu-
mentation.

(4) Notwithstanding challenge by the Con-
tracting Officer, the parties may agree on
the disposition of an asserted restriction at
any time prior to a Contracting Officer’s
final decision or, if the Contractor has ap-
pealed that decision, filed suit, or provided
notice of an intent to file suit, at any time
prior to a decision by a court of competent
jurisdiction or Board of Contract Appeals.

() If the Contractor fails to respond to the
Contracting Officer’s request for information
or additional information under paragraph
(f)(1) of this clause, the Contracting Officer
shall issue a final decision, in accordance
with the Disputes clause of this contract,
pertaining to the validity of the asserted re-
striction.

(6) If the Contracting Officer, after review-
ing the written explanation furnished pursu-
ant to paragraph (f)(1) of this clause, or any
other available information pertaining to
the validity of an asserted restriction, deter-
mines that the asserted restriction has—

(i) Not been justified, the Contracting Offi-
cer shall issue promptly a final decision, in
accordance with the Disputes clause of this
contract, denying the validity of the as-
serted restriction; or

(ii) Been justified, the Contracting Officer
shall issue promptly a final decision, in ac-
cordance with the Disputes clause of this
contract, validating the asserted restriction.

(7) A Contractor receiving challenges to
the same asserted restriction(s) from more
than one Contracting Officer shall notify
each Contracting Officer of the other chal-
lenges. The notice shall also state which
Contracting Officer initiated the first in
time unanswered challenge. The Contracting
Officer who initiated the first in time unan-
swered challenge, after consultation with the
other Contracting Officers who have chal-
lenged the restrictions and the Contractor,
shall formulate and distribute a schedule
that provides the contractor a reasonable op-
portunity for responding to each challenge.

(g) Contractor appeal—Government obliga-
tion. (1) The Government agrees that, not-
withstanding a Contracting Officer’s final
decision denying the validity of an asserted
restriction and except as provided in para-
graph (g)(3) of this clause, it will honor the
asserted restriction—

(i) For a period of ninety (90) days from the
date of the Contracting Officer’s final deci-
sion to allow the Contractor to appeal to the
appropriate Board of Contract Appeals or to
file suit in an appropriate court;

(ii) For a period of one year from the date
of the Contracting Officer’s final decision if,
within the first ninety (90) days following
the Contracting Officer’s final decision, the
Contractor has provided notice of an intent
to file suit in an appropriate court; or
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(iii) Until final disposition by the appro-
priate Board of Contract Appeals or court of
competent jurisdiction, if the Contractor
has: (A) appealed to the Board of Contract
Appeals or filed suit an appropriate court
within ninety (90) days; or (B) submitted,
within ninety (90) days, a notice of intent to
file suit in an appropriate court and filed
suit within one year.

(2) The Contractor agrees that the Govern-
ment may strike, correct, or ignore the re-
strictive markings if the Contractor fails
to—

(i) Appeal to a Board of Contract Appeals
within ninety (90) days from the date of the
Contracting Officer’s final decision;

(ii) File suit in an appropriate court within
ninety (90) days from such date; or

(iii) File suit within one year after the
date of the Contracting Officer’s final deci-
sion if the Contractor had provided notice of
intent to file suit within ninety (90) days fol-
lowing the date of the Contracting Officer’s
final decision.

(3) The agency head, on a nondelegable
basis, may determine that urgent or compel-
ling circumstances do not permit awaiting
the filing of suit in an appropriate court, or
the rendering of a decision by a court of
competent jurisdiction or Board of Contract
Appeals. In that event, the agency head shall
notify the Contractor of the urgent or com-
pelling circumstances. Notwithstanding
paragraph (g)(1) of this clause, the Con-
tractor agrees that the agency may use,
modify, reproduce, release, perform, display,
or disclose computer software marked with
(i) government purpose legends for any pur-
pose, and authorize others to do so; or (ii) re-
stricted or special license rights for govern-
ment purposes only. The Government agrees
not to release or disclose such software un-
less, prior to release or disclosure, the in-
tended recipient is subject to the use and
non-disclosure agreement at 227.7103-7 of the
Defense Federal Acquisition Regulation Sup-
plement (DFARS), or is a Government con-
tractor receiving access to the software for
performance of a Government contract that
contains the clause at DFARS 252.227-7025,
Limitations on the Use or Disclosure of Gov-
ernment-Furnished Information Marked
with Restrictive Legends. The agency head’s
determination may be made at any time
after the date of the Contracting Officer’s
final decision and shall not affect the Con-
tractor’s right to damages against the
United States, or other relief provided by
law, if its asserted restrictions are ulti-
mately upheld.

(h) Final disposition of appeal or suit. If the
Contractor appeals or files suit and if, upon
final disposition of the appeal or suit, the
Contracting Officer’s decision is:

(1) Sustained—
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(i) Any restrictive marking on such com-
puter software shall be struck or corrected
at the contractor’s expense or ignored; and

(ii) If the asserted restriction is found not
to be substantially justified, the Contractor
shall be liable to the Government for pay-
ment of the cost to the Government of re-
viewing the asserted restriction and the fees
and other expenses (as defined in 28 U.S.C.
2412(d)(2)(A)) incurred by the Government in
challenging the restriction, unless special
circumstances would make such payment
unjust.

(2) Not sustained—

(i) The Government shall be bound by the
asserted restriction; and

(ii) If the challenge by the Government is
found not to have been made in good faith,
the Government shall be liable to the Con-
tractor for payment of fees and other ex-
penses (as defined in 28 U.S.C. 2412(d)(2)(A))
incurred by the Contractor in defending the
restriction.

(i) Flowdown. The Contractor shall insert
this clause in all contracts, purchase orders,
and other similar instruments with its sub-
contractors or suppliers, at any tier, who
will be furnishing computer software to the
Government in the performance of this con-
tract. The clause may not be altered other
than to identify the appropriate parties.

(End of clause)

[60 FR 33503, June 28, 1995]

252.227-7020 Rights in special works.

As prescribed in 227.7105-3, 227.7106(a)
or 227.7205(a), use the following clause:

RIGHTS IN SPECIAL WORKS (JUN 1995)

(a) Applicability. This clause applies to
works first created, generated, or produced
and required to be delivered under this con-
tract.

(b) Definitions. As used in this clause:

(1) “Computer data base’ means a collec-
tion of data recorded in a form capable of
being processed by a computer. The term
does not include computer software.

(2) “Computer program’ means a set of in-
structions, rules, or routines recorded in a
form that is capable of causing a computer
to perform a specific operation or series of
operations.

(3) “Computer software” means computer
programs, source code, source code listings,
object code listings, design details, algo-
rithms, processes, flow charts, formulae and
related material that would enable the soft-
ware to be reproduced, recreated, or recom-
piled. Computer software does not include
computer data bases or computer software
documentation.

(4) “‘Computer software documentation’
means owner’s manuals, user’s manuals, in-
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stallation instructions, operating instruc-
tions, and other similar items, regardless of
storage medium, that explain the capabili-
ties of the computer software or provide in-
structions for using the software.

(5) “Unlimited rights’ means the rights to
use, modify, reproduce, perform, display, re-
lease, or disclose a work in whole or in part,
in any manner, and for any purpose whatso-
ever, and to have or authorize others to do
S0.
(6) The term ‘‘works’ includes computer
data bases, computer software, or computer
software documentation; literary, musical,
choreographic, or dramatic compositions;
pantomimes; pictorial, graphic, or sculptural
compositions; motion pictures and other
audiovisual compositions; sound recordings
in any medium; or, items of similar nature.

(c) License rights. (1) The Government shall
have unlimited rights in works first pro-
duced, created, or generated and required to
be delivered under this contract.

(2) When a work is first produced, created,
or generated under this contract, and such
work is required to be delivered under this
contract, the Contractor shall assign copy-
right in those works to the Government. The
Contractor, unless directed to the contrary
by the Contracting Officer, shall place the
following notice on such works: ““© (Year date
of delivery) United States Government, as
represented by the Secretary of (department).
All rights reserved.”

For phonorecords, the ““©” markings shall
be replaced by a “P”’.

(3) The Contractor grants to the Govern-
ment a royalty-free, world-wide, nonexclu-
sive, irrevocable license to reproduce, pre-
pare derivative works from, distribute, per-
form, or display, and to have or authorize
others to do so, the Contractor’s copyrighted
works not first produced, created, or gen-
erated under this contract that have been in-
corporated into the works deliverable under
this contract.

(d) Third party copyrighted data. The Con-
tractor shall not incorporate, without the
written approval of the Contracting Officer,
any copyrighted works in the works to be de-
livered under this contract unless the Con-
tractor is the copyright owner or has ob-
tained for the Government the license rights
necessary to perfect a license of the scope
identified in paragraph (c)(3) of this clause
and, prior to delivery of such works—

(1) Has affixed to the transmittal docu-
ment a statement of the license rights ob-
tained; or

(2) For computer software, has provided a
statement of the license rights obtained in a
form acceptable to the Contracting Officer.

(e) Indemnification. The Contractor shall
indemnify and save and hold harmless the
Government, and its officers, agents and em-
ployees acting for the Government, against
any liability, including costs and expenses,
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(1) for violation of proprietary rights, copy-
rights, or rights of privacy or publicity, aris-
ing out of the creation, delivery, use, modi-
fication, reproduction, release, performance,
display, or disclosure of any works furnished
under this contract, or (2) based upon any li-
belous or other unlawful matter contained in
such works.

(f) Government-furnished information. Para-
graphs (d) and (e) of this clause are not appli-
cable to information furnished to the Con-
tractor by the Government and incorporated
in the works delivered under this contract.

(End of clause)

[60 FR 33504, June 28, 1995]

252.227-7021 Rights in data—existing
works.

As prescribed at 227.7105-2(a), use the
following clause:

RIGHTS IN DATA—EXISTING WORKS (MAR 1979)

(a) The term works as used herein includes
literary, musical, and dramatic works; pan-
tomimes and choreographic works; pictorial,
graphic and sculptural works; motion pic-
tures and other audiovisual works; sound re-
cordings; and works of a similar nature. The
term does not include financial reports, cost
analyses, and other information incidental
to contract administration.

(b) Except as otherwise provided in this
contract, the Contractor hereby grants to
the Government a nonexclusive, paid-up li-
cense throughout the world (1) to distribute,
perform publicly, and display publicly the
works called for under this contract and (2)
to authorize others to do so for Government
purposes.

(c) The Contractor shall indemnify and
save and hold harmless the Government, and
its officers, agents, and employees acting for
the Government, against any liability, in-
cluding costs and expenses, (1) for violation
of proprietary rights, copyrights, or rights of
privacy or publicity arising out of the cre-
ation, delivery, or use, of any works fur-
nished under this contract, or (2) based upon
any libelous or other unlawful matter con-
tained in same works.

(End of clause)

[66 FR 36479, July 31, 1991, as amended at 60
FR 33504, June 28, 1994]

252.227-7022 Government rights (un-
limited).

As prescribed at 227.7107-1(a), use the
following clause:

252.227-7024

GOVERNMENT RIGHTS (UNLIMITED) (MAR 1979)

The Government shall have unlimited
rights, in all drawings, designs, specifica-
tions, notes and other works developed in
the performance of this contract, including
the right to use same on